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EXAMINATION OF LITIGATION ABUSES 


WEDNESDAY, MARCH 13, 2013 

House of Representatives 

Subcommittee on the Constitution 
AND Civil Justice 

Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 10:06 a.m., in room 
2141, Rayburn Office Building, the Honorable Trent Franks (Chair- 
man of the Subcommittee) presiding. 

Present: Representatives Franks, Jordan, Chabot, King, 
DeSantis, Nadler, Conyers, and Deutch. 

Staff Present: (Majority) Paul Taylor, Majority Counsel; Sarah 
Vance, Clerk; (Minority) David Lachmann, Subcommittee Staff Di- 
rector; and Veronica Eligan, Professional Staff Member. 

Mr. Franks. The Subcommittee on the Constitution and Civil 
Justice will come to order. Without objection, the Chair is author- 
ized to declare a recess of the Committee at any time. Thank you 
all for being here. 

The Subcommittee on the Constitution and Civil Justice meets 
today for a general oversight hearing to examine some current 
abuses in our civil justice system. It is appropriate that we hold 
such a hearing early in this Congress, so Members and the public 
can begin to understand the scope and nature of some of the more 
glaring dysfunctions in our litigation system before the Committee 
considers any potential legislation. 

We have assembled a panel of witnesses here today who are par- 
ticularly capable of surveying America’s lawsuit landscape and 
identifying some of the biggest hills and gullies that threaten to 
make it even more difficult for hardworking Americans to get 
ahead. 

Forum shopping, the practice by which lawyers can choose the 
judge that is most likely to side in their favor, remains a problem 
in America. 

While the Class Action Fairness Act closed many loopholes that 
allowed abusive forum shopping, some courts have allowed trial 
lawyers to divide up their larger mass tort claims, so the smaller 
cases can continue to be tried in State courts, even when a Federal 
court remains the fairest forum for lawsuits involving citizens of 
different States. 

Further, too many class actions are litigated today such that the 
victims of unlawful conduct often receive only pennies on the dol- 
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lar, if anything at all, when their trial lawyer representatives 
amass millions of dollars in compensation. 

Many times, the damages in class action lawsuits are so tiny 
that it is impossible to even identify the victims. In many such 
cases, awards are given to entities that are no part of the lawsuit 
whatsoever. Such awards called cy pres awards are often given to 
charities that support the trial lawyers’ goals, hut have no other 
connection to any victims. This is so even though nothing in Rule 
23 of the Federal Rules of Civil Procedure, which allow class-action 
lawsuits, authorizes such awards. 

Courts are then left to bypass the legislature and enrich third- 
party organizations of the trial lawyers choosing. This trend threat- 
ens both the Constitution’s separation of powers requirements and 
its case and controversy requirement, which only allow courts juris- 
diction over cases involving actual litigants. 

Another problem that is becoming apparent is the increasing 
practice by which third parties fund litigation between others when 
such third parties have no other no connection to the substantive 
law of the case. When financial speculators with no substantive 
connection to a lawsuit fund litigation like they would any other 
speculative venture, existing problems in the American legal sys- 
tem are made much worse. 

For example, as it is currently written. Rule 11 of the Federal 
Rules of Civil Procedure does not mandate that lawyers who file 
frivolous lawsuits be made to pay their victims for the cost of the 
frivolous litigation. Consequently, lawyers can file frivolous cases 
with virtual impunity. 

That being the case, third-party litigation financiers can spread 
their risk, funding meritless cases as well as deserving cases in the 
hopes that one or more of the frivolous cases will yield a jackpot 
settlement so large it can potentially fund all the other cases as 
well. 

On the other hand, the practice of third-party litigation financing 
can also deter the settlement of cases. This could happen when set- 
tlement offers are large enough to pay the lawyers and the victims 
they represent, but not large enough to also pay the lawsuit lend- 
ers the interest they charge on their loan. 

These are just some of the issues our witnesses will explore 
today as the Subcommittee on the Constitution and Civil Justice 
begins its examination of lawsuit abuse. 

And now with that, I will yield to the Ranking Member of the 
Subcommittee, Mr. Nadler from New York, for 5 minutes. 

Mr. Nadler. Thank you, Mr. Chairman. 

Mr. Chairman, we are back looking at the tort system again, and 
I see that the majority has again prejudged the issue with the title 
of this hearing. I know that we have long disagreed on issues af- 
fecting the tort system, but I had hoped that we could at least 
agree that a realistic understanding of how that system is func- 
tioning would entail a balanced look at both the costs and benefits 
of the system, and a more balanced look at the role that business 
defendants play in undermining the integrity of that system. 

The fact is that tort law exists for several reasons, and perhaps 
this is as good a time as any to reflect on those reasons. First and 
foremost, it exists to compensate people for the harm inflicted on 
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them by the negligence or intentional wrongdoing of someone else. 
That is especially important in a society where people still need to 
sue to get the medical care or to make up for the lost income or 
assets someone else’s wrongdoing has necessitated. 

Perhaps if we lived in a country where these matters were taken 
care of as a matter of national policy, we would not need to rely 
so heavily on the courts. But people who are harmed often have no 
recourse but to turn to the courts. 

This is not malicious or predatory. It is, rather, a necessity and 
one that remains a pressing need as long as some in this country 
oppose universal health care coverage and a robust social safety 
net. 

Second, the tort system exists to provide economic incentives to 
take the proper care not to harm others. Clearly, there are plenty 
of incentives to be reckless in ways that could cause serious harm. 
It costs money to make products safe or to make workplaces and 
public accommodations safe. There is the possibility of making big 
money by dealing dishonestly with investors who are selling defec- 
tive goods. 

The tort system balances the scales at least to some extent. It 
imposes a countervailing cost on misconduct. No one likes being 
sued, and that can have a beneficial effect on how people conduct 
themselves. Avoiding liability is often a matter of making a better 
product or conducting your business in a more open and honest 
manner. 

Unless those who want to limit access to justice are prepared to 
have a truly strong regulatory and criminal framework for dealing 
with these problems, and I have seen little evidence of that, we 
must rely on the tort system to play a significant role in protecting 
the public interest. 

The testimony we will hear today contains a great many com- 
plaints, and I will allow the witnesses to outline them. But I would 
note that there is no recognition in any of that testimony that, per- 
haps, the defendants in many of these cases actually were guilty 
of wrongdoing, that they may have had some obligation to com- 
pensate the victims of their wrongdoing, or that the public interest 
is served in requiring them to do so. 

I would also note that missing from much of the testimony we 
will hear today is any recognition that defendants and their coun- 
sel sometimes engage in tactics to conceal facts from plaintiffs, to 
bury the plaintiffs in paper and expenses, and stretch out litigation 
in order to exhaust plaintiffs and their resources to keep up the 
fight. 

There is almost no recognition that defendants may even have 
engaged in wrongdoing. Even where, as Ms. Milito does in her tes- 
timony, a defendant has admittedly broken the law, that defendant 
is cast still as a victim of lawsuit abuse. 

In this case, the complaint has to do with admitted violations of 
the American with Disabilities Act. Congress specifically provided 
a private cause of action to ensure enforcement of that act. I sup- 
pose we could have sent an army of inspectors armed with tickets 
books to enforce the law, but I am not sure how Ms. Milito’s organi- 
zation would feel about that. 
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Many of the recommendations we will hear will have the effect 
of placing additional roadblocks in the path of people who have 
been genuinely harmed. By limiting fees, or eliminating contin- 
gency fees, or cutting off other sources of funding to allow individ- 
uals to hold their own in a case against corporations with seem- 
ingly endless resources, many of the proposals we will hear will, in 
effect, allow corporate malefactors to commit wrongdoing with im- 
punity. 

Not content with developments in the law, both legislatively and 
at the hands of the Supreme Court, we are hearing renewed calls 
to further limit access to the courts and to remedies like class ac- 
tions. 

In addition to concessional actions to limit access to justice, 
such as the Class Action Fairness Act, the Supreme Court’s recent 
decisions have also greatly narrowed access to justice. In Walmart 
V. Dukes, the Court greatly limited class certification. AT&T Mo- 
bility V. Concepcion, the Supreme Court held that the Federal Arbi- 
tration Act preempts State law on the unconscionability of class ar- 
bitration waivers in consumer contracts. 

Finally, in Ashcroft v. Iqbal, the Court made it easier to dismiss 
cases based on a judge’s own notions of plausibility prior to dis- 
covery. 

Taken together, plaintiffs have really lost many of the rights 
they used to have to relief I suppose the defense bar is entitled to 
demand still more, but the scales have already tipped radically in 
their favor. 

I want to join the Chairman in welcoming our witnesses, and I 
look forward to their testimony. 

I yield back the balance of my time. 

Mr. Franks. And I thank the gentleman, and I will now yield to 
the Ranking Member of the full Committee, Mr. Conyers from 
Michigan. 

Mr. Conyers. Thank you, Mr. Chairman. 

First of all, I want to welcome the witnesses, especially the direc- 
tor for the Center for Justice and Democracy at the New York Law 
School, attorney Doroshow. 

I also commend and align myself with the remarks of the Rank- 
ing Member of the Subcommittee, Mr. Nadler. 

I think that, in some respects, the title of this hearing is not as 
accurate as I would have made it, but one critical issue is the sug- 
gestion that we limit the ability of victims to pay for their cases. 
The proposal would eliminate or limit contingency fees, prevent at- 
torneys general from retaining outside counsel, and prevent plain- 
tiffs from seeking outside funding to sustain what are often long 
and costly cases. 

Of course, the large corporate defendants realize this, and if they 
can limit the ability of their victims to fund the case, they can win 
through attrition and not on the merits. 

And so here, with the sequester kicking in, and we are finding 
out now that there is talk of delaying jury trials, court security is 
being reduced, and now there is talk of federalizing everything, it 
sends a shiver down the spines of the judiciary, generally. 

Now, we are supposed to be dealing with forum shopping, the cy 
pres doctrine, third-party financing. And the fact of the matter is. 
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we have 33 vacancies that are being blocked by conservatives, in 
terms of making the Federal system work better than it is now. 

Contingency fees, from my point of view, is the way the 99 per- 
cent are able to enforce their legal rights, even against the 1 per- 
cent. 

And so, despite limits on class actions through legislation and 
Supreme Court decisions over the years, we still hear complaints 
that the plaintiffs still have an ability to bring their cases in State 
court. I realize that some consider the Federal courts a more favor- 
able forum for corporate defendants, and will insist that Congress 
further trample on State rights and continue the Federal takeover 
of State tort law, which may be a direction we may be going in. 

When you get past the rhetoric, it is clear that what is going on 
here is forum shopping through legislation. 

While Members may not life State laws, the causes of action, the 
discretion exercised by State officials on the way to State courts 
and juries carry out their duties, and Congress should limit their 
interference in this kind of activity. 

And finally, when we hear complaints about the victims and 
their attorneys, we hear little acknowledgment that many of these 
cases are, in fact, meritorious and that the individuals are entitled 
to compensation for their harm. 

What are the victims in these cases supposed to do? They do not 
have money. Many of them aren’t even going to be able to work 
anymore. And there is too little concern expressed about the extent 
to which large corporations, banks, and, may I mention, the Wall 
Street financial crowd — so far, there may be one person that has 
been sentenced to imprisonment that caused this tremendous eco- 
nomic destabilization. And here we find those who bankrupted pen- 
sion funds, and the polluters destroyed the lives of millions of 
homeowners — are at the mercy of those who have caused some of 
the pollution and are now victims of discrimination. 

And so I look forward to the testimony. I have no concern in 
which large corporations abuse legal process to conceal the truth 
and obstruct justice. 

And this is a service. This is a goal that I will be listening care- 
fully for. 

And we may have to have another hearing, I say to the Chair- 
man, to look at the other side of the issue. 

And I yield back my time, and thank the Chair. 

Mr. Franks. And I thank the gentleman. 

Without objection, other Members’ opening statements will be 
made part of the record. 

And I will now introduce our witnesses. 

Elizabeth Milito is a senior executive counsel for the National 
Federation of Independent Businesses’ Small Business Legal Cen- 
ter. Ms. Milito has previously worked at the U.S. Department of 
Veterans Affairs, and as a trial attorney in Maryland, practicing in 
the fields of tort, medical malpractice, employment, and labor law. 
She has also clerked for the Honorable Alan Wilner on the highest 
State court in Maryland. 

Welcome. 

Ted Frank is this founder of the Center for Class Action Fair- 
ness. Mr. Frank has won several landmark cases and millions of 
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dollars for consumers and other plaintiffs through the center, the 
nonprofit project he founded in 2009. He is also an adjunct fellow 
at the Manhattan Institute. Mr. Frank was a resident fellow with 
the American Enterprise Institute from 2005 to 2009, a litigator 
from 1999 to 2005, and he has clerked for the Honorable Frank H. 
Easterbrook on the Seventh Circuit Court of Appeals. 

Thank you, sir. 

Joanne Doroshow is the executive director of the Center for Jus- 
tice and Democracy at New York Law School. Ms. Doroshow has 
worked on civil justice issues since 1986, when she directed an in- 
surance industry and liability project for Ralph Nader. She has tes- 
tified before the U.S. Congress many times and appeared before 
numerous State legislatures around the country. 

Welcome, Ms. Doroshow. 

John Beisner is the cochair of the mass torts and insurance liti- 
gation group at Skadden, Arps, Slate, Meagher & Flom LLP, based 
in its Washington, D.C., office. Among other things, that Mr. 
Beisner represents defendants in a wide range of aggregate litiga- 
tion matters, including mass tort controversies, class actions, and 
False Claims Act suits. 

Thank you for being here, sir. 

So each of the witnesses’ written statements will be entered into 
the record in its entirety. And I would ask that each witness sum- 
marize his or her testimony in 5 minutes or less. To help you stay 
within that time, there is a timing light in front of you. The light 
will switch from green to yellow, indicating that you have 1 minute 
to conclude your testimony. When the light turns red, it indicates 
that the witness’s 5 minutes have expired. 

So before I recognize the witness, it is the tradition of the Sub- 
committee that they be sworn, so if you will please stand to be 
sworn? 

[Witnesses sworn.] 

Mr. Franks. And I now recognize our first witness, Ms. Milito. 

Ms. Milito, is that microphone on? Ms. Milito, would you pull 
that microphone a little closer to you? 

TESTIMONY OF ELIZABETH MILITO, SENIOR EXECUTIVE 

COUNSEL, NATIONAL FEDERATION OF INDEPENDENT BUSI- 
NESS (NFIB) SMALL BUSINESS LEGAL CENTER 

Ms. Milito. Thank you, Mr. Chairman, and distinguished Sub- 
committee Members. 

NFIB’s mission is to promote and protect the right of its mem- 
bers to own, operate, and grow their businesses, and represents 
350,000 member businesses nationwide. The typical NFIB member 
employs 10 people and reports gross sales of about $500,000 a year. 

I applaud the Subcommittee for holding this hearing on the prob- 
lem of lawsuit abuses. Although our country’s judicial system has 
much to be lauded, small-business owners staring down a lawsuit 
find it hard to appreciate praise of the courts. 

Of course, it is important to give victims of injustice their day in 
court. But lawsuit abuse victimizes those who are sued. 

By lawsuit abuse, I am referring to those cases where a plain- 
tiffs attorney asserts a flimsy claim to get some money, to get more 
money than is fair, or sues a business that had little or no involve- 
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ment, but might have money. In all of those instances, small busi- 
nesses must expend substantial resources to defend their business. 

Lawsuits threatened or filed impact small-business owners. 
Small-business owners do not have in-house counsel to inform 
them of their rights, write letters responding to allegations made 
against them, or provide legal advice. 

Today, I want to briefly discuss two areas that drive abusive liti- 
gation practices: one, financial incentives that encourage frivolous 
litigation; and two, fraudulent joinder. 

The story of Doug Volpi, an NFIB member who owns a paint 
store in Southern California, provides a vivid example of litigation 
abuse and demonstrates how financial incentives encourage frivo- 
lous litigation. And I would like to say, too, Mr. Volpi was eager 
to have me share his story here today. 

He received a summons in the mail notifying him that his busi- 
ness, Frontier Paint, was a defendant in an asbestos lawsuit. Mind 
you, the allegations in the claim stated that the plaintiff had been 
exposed to asbestos in the 1960’s and 1970’s from use of a product 
called Fixall. The manufacturer of Fixall has long since gone bank- 
rupt. 

Mr. Volpi bought his Southern California business in 1997. That 
was over 20 years after the plaintiffs alleged exposure. Moreover, 
the plaintiff lived in San Francisco, nowhere near the location of 
Mr. Volpi’s Southern California store. 

Upon receipt of the summons, Mr. Volpi said to his wife, we are 
going to need to hire a lawyer, and they did. Then Mr. Volpi him- 
self spent hours online researching the plaintiffs claims and dis- 
covered that the plaintiffs attorney’s law firm had a known reputa- 
tion for trolling for defendant. 

In Mr. Volpi’s words, this attorney, “dropped a net, dragged it 
around, and pulled it up to see if there was any halibut.” 

Thanks to the work of Mr. Volpi’s attorney. Frontier Paint did 
not become halibut. But dismissal of Mr. Volpi’s business came at 
a significant cost to Frontier Paint. 

Mr. Volpi and his wife paid significant legal fees out of pocket 
just to get their business removed from a complaint in which it 
should never been named as a defendant in the first place. 

Mr. Volpi’s story, unfortunately, is not unique. Class-action cases 
are rife with stories like Frontier Paint. In these cases, plaintiffs’ 
attorneys use a shotgun approach. Hundreds of defendants are 
named in a lawsuit, and it is the defendant’s responsibility to prove 
that they are not culpable. 

Public policy should encourage plaintiffs’ attorneys to prudently 
assess the viability of their clients’ potential claims before they ini- 
tiate a lawsuit and discourage plaintiffs from taking unfounded or 
improvidently cavalier positions. 

Along these lines, we should aim to create strong disincentives 
against naming a small business as a defendant in a case where 
the claim against the business is particularly weak, especially 
where the plaintiffs apparent motive is to use the defendant as a 
body shield against invocation of Federal jurisdiction, or what is 
also referred to as fraudulent joinder. 

But unfortunately, as the law currently stands, plaintiffs actually 
have perverse incentive to bring weak or attenuated claims against 
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small business defendants for the sake of defeating Federal juris- 
diction. 

NFIB believes that we need to change the incentives driving our 
litigious culture. This may be accomplished, to some extent, 
through substantive reforms limiting tort liabilities or setting evi- 
dentiary or recovery standards. 

But we should remember that the fundamental problem facing 
small-business owners in these cases is a lack of financial resources 
necessary to successfully fend off frivolous claims. 

The cost of lawsuits for small businesses can prove disastrous 
and threaten the growth of our Nation’s economy. We must work 
together to find and implement solutions that will stop this waste- 
ful trend. 

On behalf of America’s small-business owners, I thank the Sub- 
committee for holding this hearing and for inviting me to testify 
here today. 

Thank you. 

[The prepared statement of Ms. Milito follows:] 
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Thank you, Mr. Chairman and distinguished Committee members for inviting me 
to provide testimony regarding the tremendous negative effects lawsuits, and 
particularly the fear of lawsuits, are having on the millions of small business 
owners in America today. My name is Elizabeth Milito and I serve as Senior 
Executive Counsel of the National Federation of Independent Business (NFIB) 
Small Business Legal Center. The NFIB Small Business Legal Center (NFIB 
Legal Center) is a nonprofit, public interest law firm established to provide legal 
resources and be the voice for small businesses in the nation's courts through 
representation on issues of public interest affecting small businesses. 

The National Federation of Independent Business (NFIB) is the nation’s leading 
small business association, representing members in Washington, D.C., and all 
50 state capitals. Founded in 1943 as a nonprofit, nonpartisan organization, 
NFIB’s mission is to promote and protect the right of its members to own, operate 
and grow their businesses. 

NFIB represents 350,000 member businesses nationwide, and its membership 
spans the spectrum of business operations, ranging from sole proprietor 
enterprises to firms with hundreds of employees. While there is no standard 
definition of a "small business" the typical NFIB member employs 1 0 people and 
reports gross sales of about $500,000 a year. The NFIB membership is a 
reflection of American small business. 

Although federal policy makers often view the business community as a 
monolithic enterprise, it is not. Small business owners have many priorities and 
often limited resources. Being a small business owner means, more times than 
not, you are responsible for everything - NFIB members, and hundreds of 
thousands of small businesses across the country, do not have human resource 
specialists, compliance officers, or attorneys on staff. For small business owners, 
even the threat of a lawsuit can mean significant time away from their business - 
time that could be better spent growing their enterprise and employing more 
people. 

We would all like to think that attorneys comply with the highest ethical 
standards; unfortunately, that is not always the case. In my experience, this 
seems particularly true of plaintiffs’ attorneys who bring lower-dollar suits - the 
type of suits of which small businesses are generally the target. In many 
instances, a plaintiff’s attorney will just take a client at his word, performing little, 
if any, research regarding the validity of the plaintiff’s claim. As a result, small 
business owners must take time and resources out of their business to prove 
they are not liable for whatever “wrong” was theoretically committed. As one 
small business owner remarked to me, “What happened to the idea that in this 
country you are innocent until proven guilty?” 

Although that mantra refers to a defendant’s rights in our criminal justice system, 
problems with our civil justice system can no longer be ignored. Although our 
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country’s judicial system has much to be lauded, small business owners staring 
down a lawsuit find it hard to appreciate any praise of the courts. Today I want to 
discuss three areas that help drive abusive litigation practices that threaten small 
businesses. These include the following: (1 ) the climate of fear that pervades 
America’s Small Businesses; (2) financial incentives that encourage frivolous 
litigation; and (3) fraudulent joinder. 

The NFIB Legal Center applauds the Committee for holding this hearing in order 
to focus on the problem of litigation abuses. 

1. Lawsuits Create a Climate of Fear for America’s Small Businesses 

The verdict is in and it's not good. The country’s legal climate is hurting the 
economy and costing the nation jobs. The United States is one of the most 
litigious nations in the world. 

How bad is it? It's bad. Four in five voters (78 percent) believe there are too 
many lawsuits in the U.S.^ More than 15 million lawsuits are filed every year.^ 
While some of these lawsuits have merit, many do not and these lawsuits are 
costing each and every one of us. 

And the news is particularly dire for small business owners. When a business is 
facing an abusive lawsuit, it is often far less expensive simply to settle the lawsuit 
rather than incur steep legal fees fighting it in court. While the targeted business 
saves money in the short term, these quick settlements encourage unscrupulous 
attorneys to continue shaking down small businesses with more lawsuits. 

NFIB members, and the millions of small businesses across the country, are 
prime targets for these types of suits because they do not have the resources to 
defend against them. Small businesses cannot pass on to consumers the costs 
of liability insurance or pay large lawsuit awards without suffering losses.® 


* Americans Speak on Lawsuit Abuse, Conducted by Luce Research (August 2012), avaiiable at 
http://atra.ora/sites/defauit/files/docu ments/ATRA%20SOL%20Voter%20Survev%20Summarv%2 

OFiNAL.pdf . 

^ Joseph Shade, The Oil & Gas Lease and ADR: A Marriage Made in Heaven Waiting to Happen, 
30 Tulsa L.J. 599, 656 (1995) (“More than 15 million lawsuits are filed every year in fhe United 
States. Between 1 964 and 1 984 the per capita rate at which law suits were filed fripled.”) (citing 
Peter Lovenheim , Mediate, Don't Litigate 3 (1989)). 

^ Damien M. Schiff and Luke A. Wake, Leveling the Playing Field in David v. Goliath: Remedies 
to Agency Overreach, 17 Tex. Rev. L. & Pol. 97, 98-99, 109-113 (2012) (discussing the financial 
difficulfies facing small business owners when legal problems arise, and the financial 
disincentives against protecting their legal rights). 
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The costs of tort litigation are staggering, especially for small businesses. The 
tort iiability price tag for smali businesses in 2008 was $105.4 billion dollars."' 
Small businesses shoulder a disproportionate percentage of the load when 
compared with all businesses. For example, small businesses pay 81 percent of 
liability costs but only bring in 22 percent of the total revenue.® It is not surprising 
that many small business owners “fear” getting sued, even if a suit is not filed.® 

That possibility - the fear of lawsuits - is supported by an NFIB Research 
Foundation National Small Business Poll, which found that about half of small 
business owners surveyed either were “very concerned" or “somewhat 
concerned” about the possibility of being sued.’^ The primary reasons small 
business owners fear lawsuits are: (1) their industry is vulnerable to suits; (2) 
they are often dragged into suits in which they have little or no responsibility; and 
(3) suits occur frequently.® 

As I have stated - lawsuits (threatened or filed) impact small business owners. 

In nine years at NFIB, I have heard story after story of small business owners 
spending countless hours and sometimes significant sums of money to settle, 
defend, or work to prevent a lawsuit. And while our members are loath to write a 
check to settle what they perceive to be a frivolous claim,® they express as much, 
if not more, frustration with the time spent defending against a lawsuit. In the end, 
of course, time is money to a small business owner. 

We must remember that small business owners do not have in-house counsels 
to inform them of their rights, write letters responding to allegations made against 
them, or provide legal advice. Without a standing army of attorneys ready to 
address legal problems, small business owners are more vulnerable to lawsuits, 
as they often delay seeking counsel — ^for financial reasons — until a lawsuit has 
already been filed. And in many cases the business simply lacks the resources 
needed to hire an attorney or — for that matter — the time and energy that may be 
required to fight a lawsuit. These factors make small businesses particularly 
vulnerable targets for plaintiffs seeking to exact an easy settlement. 


' “Tort Liability Costs for Small Businesses,” U.S. Chamber Institute for Legal Reform, 2010, at 
11. In its most recent report, “2009 Update on U.S.Tort Cost Trends, 'Tillinghast/Towers Perrin 
forecast that tort costs would reach $1 83.1 billion in 201 1 for all businesses with NERA Economic 
Consulting estimates that, in 201 1 , $152 billion will fall on small businesses. 

Id. 

® Id. at 7-8. 

^ NFIB National Small Business Poll, “Liability,” William J. Dennis, Jr., NFIB Research Foundation 
Series Editor, Vol. 2, Issue 2 (2002). 

® Id. at 1 . 

® For the small business owner with 1 0 employees or less, the problem is the $5,000 and $1 0,000 
settlements , not the million dollar verdicts. When you consider that many of these small 
businesses only net $40,000 - $60,000 a year, $5,000 paid to settle a case immediately 
eliminates about 1 0 percent of a business’ annual profit. 
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Of course, it is important to give victims of injustice their day in court. But lawsuit 
abuse victimizes those who are sued. And by lawsuit abuse. I’m referring to 
those claims where a plaintiff’s attorney asserts a flimsy claim to get some 
money, to get more money than is fair, or sues a business that had little or no 
involvement but might have money. In all of these instances, small businesses 
must expend substantial resources to defend the business or risk the prospect of 
default judgments against them. 

But there are other costs as well; the time and energy wasted defending 
meritless claims and the damage to an innocent business’s reputation which is 
not automatically remedied just because the claim is successfully defended or 
dismissed. 

In addition to the financial costs of settling a case, there are incalculable 
psychological costs. Small business owners threatened with lawsuits often would 
prefer to fight in order to prove their innocence. They do not appreciate the 
negative image that a settlement bestows on them or on their business Settling 
a meritless case causes the business to look guilty, and some prospective 
customers cannot be easily convinced otherwise. Yet, unfortunately, the reality is 
that small business owners often have no choice but to settle, accept their losses 
and try to move on when threatened with a lawsuit. 

Of course, for those small business owners who chose to stand on principle 
when they know they are in the right, there is no easy road. To vindicate their 
rights, they must prove their innocence in court. The NFIB members to whom I 
have spoken almost universally state that defending a meritless suit occupies 
their daily attention and costs them many sleepless nights. 


2. Financial Incentives Encourage Frivolous Lawsuits 

I have previously testified before this committee, explaining that frivolous lawsuits 
come in all shapes and sizes. This remains as true today as ever before. And it 
will remain true so long as plaintiffs’ attorneys are incentivized to move forward 
with questionable claims. And while I think we all recognize the nationwide 
problem of frivolous litigation; it is important to remember that behind each case 
there are real stories. These suits impact real people and they threaten real jobs. 

One of the most prevalent forms of lawsuit abuse occurs when plaintiffs or their 
attorneys are merely trolling for cases. A plaintiff, or an attorney, will travel from 
business to business, looking for violations of a particular law. In such cases, the 
plaintiff generally is not as concerned with correcting the problem as he or she is 
in extracting a settlement from the small business owner. In many instances the 
plaintiff’s attorney will initiate the claim, not with a lawsuit, but with a “demand” 
letter. In my experience, plaintiffs and their attorneys find "demand” letters 
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particularly attractive when they can file a claim against a small business owner 
for violating a state or federal statute. 

The scenario works as follows: an attorney will send a one and a half to two-page 
letter alleging the small business violated a particular statute. The letter states 
that the business owner has an “opportunity” to make the whole case go away by 
paying a settlement fee up front. Time frames for paying the settlement fee are 
typically given. In some cases, there may even be an “escalation” clause, which 
raises the price the business must pay to settle the claim as time passes. So, a 
business might be able to settle for a mere $2,500 within 15 days, but if it waits 
30 days, the settlement price “escalates” to $5,000. Legal action is deemed 
imminent if payment is not received. 

In California, attorneys have been known to rake in several million dollars a year 
fleecing small business owners. One particular attorney, Harpreet Brar, received 
hundreds of settlements of $1 ,000 or more from “mom and pop” stores 
throughout the state after suing them for minor violations of the state business 
code. Mr. Brar sued many of these businesses for allegedly collecting “point-of- 
sale” device fees from his wife without proper disclosure signs. 

Doug Volpi, an NFIB member who owns a paint store in Southern California, 
provides a vivid example litigation abuse. He received a summons in the mail 
notifying him that his business Frontier Paint was a defendant in a multi-million 
dollar asbestos lawsuit. Mind you, the allegations in the complaint stated that the 
plaintiff had been exposed to asbestos in the 1960s and 1970s from use of a 
product called “Fixali.” The manufacturer of Fixall has long since gone bankrupt 
leaving small businesses who allegedly sold the product holding the bag. Mr. 

Volpi bought his Southern California business in 1997 - over twenty years after 
the plaintiffs alleged exposure. Moreover, the plaintiff lived in San Francisco 
nowhere near the location of Mr. Volpi's Southern California store. 

Upon receipt of the summons - Mr. Volpi first panicked, then he went to work. 
According to Mr. Volpi as soon as he read the papers he said to his wife “we’re 
going to need to hire a lawyer.” And they did. Then Mr. Volpi himself spent hours 
on-line researching the plaintiffs claims and discovered that the plaintiffs 
attorney’s firm had a known reputation trolling for defendants. In Mr. Volpi’s 
words this attorney “dropped a net, dragged it around, and pulled it up to see if 
there was any halibut.” Thanks to the work of Mr. Volpi’s attorney - Frontier Paint 
didn’t become halibut. But dismissal of Mr. Volpi’s business came at a significant 
cost to Frontier Paint. Mr. Volpi and his wife paid what was to them significant 
fees just to get their business removed from a complaint in which it should never 
have been named In the first place. 

Mr. Volpi’s story, unfortunately, is not unique. Class action cases are rife with 
stories like Frontier Painfs. In these cases, plaintiffs’ attorneys use a shotgun 
approach - hundreds of defendants are named In a lawsuit, and it is the 
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defendants’ responsibility to prove that they are not culpable. In many cases, 
plaintiffs name defendants by using vendor lists or even lists from the Yellow 
Pages of certain types of businesses (e.g., auto supply stores, drugstores) 
operating in a particular jurisdiction. 

Another NFIB member has been targeted in asbestos litigation. The family- 
owned commercial construction business, which was founded over 40 years ago, 
has been named in over 10 asbestos lawsuits. According to the member, his 
company has been targeted in recent years as many asbestos manufacturers 
have gone bankrupt leaving a void of solvent defendants. As a result, attorneys 
are now trolling for construction firms that existed in the 1960s, that are still in 
existence, and preferably with deep pockets, today. 

The NFIB member, who wishes to remain anonymous for fear publicity 
surrounding his company’s involvement in asbestos litigation will cause more 
attorneys to target the business, has never been sued by an employee - all suits 
have been filed by individuals who allege that the NFIB member company was 
one of potentially dozens of subcontractors on a particular job site where the 
plaintiff worked and was allegedly exposed to an asbestos product. In several 
instances, it was later shown the plaintiff could never have worked at a site 
alongside the NFIB member, such as when exposure allegedly occurred at a 
marine construction site or before the company even existed. Still, to get 
dismissed from these cases the NFIB member spends thousands of dollars in 
attorney’s fees and discovery costs. 

Substantive reforms limiting tort liabilities or setting evidentiary and recovery 
standards would certainly help disincentive plaintiffs’ attorneys from taking brash 
and cavalier legal positions. But, in crafting solutions here, we must acknowledge 
the practical circumstances of the small business owner threatened with 
protracted legal battle. Regardless of whether the plaintiff’s claims are 
meritorious, the small business defendant faces a difficult — and often 
impossible — dilemma. 

Calculating attorneys know that they can often exact settlements from small 
businesses simply by holding the threat of a lawsuit over the business. This is 
true of larger businesses to a certain extent as well; however, we must remember 
that the typical small business operates on razor thin margins and maintains 
fewer assets than larger businesses. Small businesses simply cannot absorb the 
costs of a legal battle as easily as larger businesses — or for that matter the cost 
of paying damages if they should lose in the end. 

This means that — in many cases — the small business owner may be risking 
financial ruin if the owner refuses to settle. And the plaintiffs’ bar knows that most 


See also As Asbestos Claims Rise, So Do Worries About Fraud, The Wall Street Journal, 
March 11 , 2013 (discussing increase in fraudulent asbestos claims and the impact of asbestos- 
related manufacturers’ bankruptcies on remaining solvent businesses). 
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small business owners realize that the exists of fighting a legal battle often 
outweigh the benefit to be had in mounting a defense. Indeed, at the NFIB Legal 
Center, we regularly speak with small business owners facing serious legal 
issues, who are nonetheless hesitant to seek out legal counsel because they 
know that attorney fees are extremely costly. They also know that litigation is 
always a gamble, no matter how outlandish a lawsuit may be. 

Just last week, we spoke with a small business owner in Florida who has been 
dealing with an ongoing legal battle for the last four years in case that he 
believes is entirely frivolous. Mr. Scott Schroeder runs a modest business as a 
contractor, but he says he is about to go out of business because he has 
incurred over $20,000 in attorney’s fees trying to defend his business from a 
wrongful claim. He said, “If I get to court, I will win. But, I don’t have any money 
left... They are just trying to drain me because they know I won’t be able to afford 
it because it’s just been going on too long.” 

Today Mr. Schroeder says that it probably didn’t make sense in terms of dollar- 
and-cents to fight to defend against this suit, but he wanted to stand on principle 
because he says “it just isn’t right” to give in to a wrongful lawsuit. Unfortunately, 
if he cannot resolve this case soon, or procure an attorney who can take this 
case on pro bono, he will likely go out of business or be forced to settle after 
already sinking substantial resources into the fight. Sadly, this is the plight of 
most small business owners in these sorts of cases. 

Since there is no guarantee that, at the end of the fight, the defendant will prevail, 
small business owners often rationally opt to avoid the costs of litigation by 
agreeing to settle claims that they believe to be without merit. For example, one 
small business owner, who wishes to remain anonymous, recently told us about 
a messy lawsuit that has cost his business over $500,000 in legal fees — more 
than $400,000 above what his attorney’s originally estimated the case would cost 
to litigate. Unfortunately for this business owner, there is no apparent end in 
sight. And in cases like this where protracted legal battles result in staggering 
legal bills, business owners are often forced to fold — regardless of how strong 
their position may be from a legal standpoint. 

Most small business owners seek to avoid these sorts of open-ended financial 
liabilities by settling up-front. Indeed they will rationally decide to settle in cases 
where they realize that the probable cost of litigation will exceed the benefit of 
winning in court. Moreover, even the threat of a lawsuit will require small 
business owners to expend time and energy dealing with the issue. Furthermore, 
lawsuits inevitably cause stress and an emotional toll on small business owners. 

For these reasons, plaintiff attorneys have a perverse incentive to threaten or 
initiate a legal action, even when the plaintiff has only an outside chance of 
recovery in court. They know that the majority of cases settle, and that even 
outlandish claims sometimes “stick” in court. So why not move forward with 


8 



17 


questionable claims? Indeed, this perverse incentive is the root cause of litigation 
abuse. And it remains a nationwide problem both in terms of the economic 
impact it has on business and in terms of the culture of fear that it fosters in the 
business community. 

3. Perverse Incentives for Fraudulent Joinder 

As I have explained, in many cases overly aggressive plaintiff attorneys will 
target small businesses with an aim to force a settlement or in the hope that one 
of their claims might “stick” in court. But in other cases small businesses are 
named as defendants because they represent convenient targets for the purpose 
of forum shopping. In these cases small business owners are forced to incur 
substantial financial costs in defending their business, they must dedicate their 
time and energy to the case, and they must deal with the heavy emotional toll 
that a wrongful suit may cause — all because they have been named as a 
defendant for an improper reason. 

Public policy should encourage plaintiffs’ attorneys to prudently assess the 
viability of their clients’ potential claims before initiating a lawsuit and discourage 
plaintiffs from taking unfounded or improvidently cavalier positions. Along these 
lines, we should aim to create strong disincentives against naming a small 
business as a defendant in a case where the claim against the business is 
particularly weak, especially where the plaintiffs apparent motive is to use the 
defendant as “body-shield” against invocation of federal jurisdiction. But 
unfortunately, as the law currently stands, plaintiffs actualiy have perverse 
incentive to bring weak or attenuated claims against smali business defendants 
for the sake of defeating federal jurisdiction.'''' 

The plaintiffs’ bar knows that frivolous suits are much more likely to be dismissed 
in federal court. Accordingly, plaintiffs’ attorneys usually seek to file in state 
court and they draft their complaints with an aim to prevent defendants from 
removing to federal court. 

On the other side of the equation, defendants prefer to be in federal court 
because federal courts tend to have a better grasp on the issues and the proper 
procedures, and because there is more predictability in federal courts.'”' Thus 
out-of-state defendants often seek to remove tort cases from state to federal 
court. They are entitled to do so under federal law, provided that there is 


” See Melissa R. Levin and Heather K. Hays, Fraudulent Joinder: Successful Removal of Actions 
to Federal Court, Pharmaceutical & Medical Device Law Bulletin, Vol. 4, No. 4 (April, 2004). 

Plaintiffs’ success rate is only 34 percent in federal court after removal. Matthew J. Richardson, 
Clarifying and Limiting Fraudulent Joinder, 58 Fla. L. Rev. 119, 183 (2006) 

John Merrill Gray, III, Motions — Refining the Standard in Motions in Alleging Fraudulent 
Joinder, 36 Am. J. Trial Advoc. 225, 231 (2012) (“Joining an in-state defendant to defeat diversity 
is a common tool used by parties seeking to remain in state court."). 

See Levin and Hays, supra at 1 . 
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“complete diversity” between the defendants and the plaintiff.^® In other words, 
removal is allowed only where all of the defendants are from a different state 
than the plaintiff.^® For example, a case may be removed from Kentucky State 
court where the defendant corporations are based in New York and California. 

Accordingly, an aggressive plaintiffs attorney — always employing new and 
ingenious forum-shopping games — has a strong incentive to find someone else 
to name as a defendant in the plaintiff’s home-state. In the foregoing example, 
the Kentucky plaintiff has a much better chance of prevailing if he or she can add 
a Kentucky defendant to the suit because this will most likely ensure that the 
case will remain in state court. 

Knowing that the plaintiff is more likely to prevail in state court, the plaintiffs 
attorney has an incentive to name another defendant, even if he or she can only 
muster a weak or attenuated claim. And this is often going to be a local small 
business that had only a tangential or peripheral role in the case or controversy 
at issue because they are convenient target.'^ For example, in a typical products 
liability case, the plaintiff will be suing an out-of-state manufacturer on the theory 
that the manufacturer was negligent in designing the product. In such a case, the 
local merchant who sold the product is a convenient defendant — not necessarily 
because the plaintiff intends to hold the merchant liable so much as because the 
plaintiff wants to prevent the manufacturer from removing the case to federal 
court. But, once more, we maintain that the plaintiff should not be incentivized to 
drag a small business owner into litigation for such a Machiavellian purpose. 

In theory the out-of-state manufacturer in such a case could seek to remove the 
case to federal court on the ground that the plaintiff fraudulently joined the local 
merchant as a defendant simply for the purpose of defeating federal 
jurisdiction.^® But, this is generally an uphill battle for the defendant.^® To avoid 
remand back to state court, the defendant must demonstrate that the plaintiff 
falsely or fraudulently misstated facts in adding the in-state defendant or that 
there is no chance of the defendant prevailing.^ 

While the federal courts vary in how they approach this issue, the differences 
between the circuits pertain to deference provided to the plaintiff. This means 
that, in the best case scenario, it is going to be hard for a defendant to prevail. 
Indeed, plaintiffs predominantly succeed in getting federal courts to remand 


See 28 U.S.C. § 1332(a)(1) (2005) (stating that the district courts have original jurisdiction over 
all cases and controversies between citizens of different states). 

Richardson, supra, at 166. 

^ ' See e.g.. Gray, supra at 225-227 (discussing the facts of a case where out-of-state defendants 
were prevented from removing their case to federal court because the plaintiff also named a local 
landlord was as a defendant). 

See Levin and Hays, supra at 1 . 

See Richardson, supra at 133-34. 

^'Id. 
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these cases back to state court. Courts generally remand any case If the 
plaintiff might prevail in his or her claim against the in-state defendant. This 
plaintiff -friendly standard only emboldens plaintiffs to aggressively name local 
defendants even when there are serious questions as to their likelihood of 
success in the end. 

Moreover, plaintiffs are further incentivized to proceed with questionable claims — 
and for the purpose of avoiding federal jurisdiction — by naming local small 
business defendants because federal statutes prevent defendants from 
appealing when a federal court remands a case back to state court. And, 
conversely, courts give plaintiffs an unfair advantage over defendants because 
the plaintiff can appeal if the federal court holds that the in-state defendant was 
inappropriately joined.^® 

Finally, federal statutes discourage defendants from challenging a fraudulent 
joinder because the plaintiff can collect attorney’s fees if the challenge fails.* 
Here again, plaintiffs are given an unfair advantage over defendants because 
defendants are not entitled to seek attorney’s fees if they prevail in convincing 
the federal court that the in-state defendant was fraudulently joined.^ 

Accordingly, plaintiffs have little to lose and much to gain from naming another 
defendant — even if they are climbing out on a limb in doing so. Federal statutes 
have thus created all of the wrong incentives here. 

Solutions for Small Business 


To fulfill our role in representing the interests of the small business community in 
the nation’s courts, the NFIB Legal Center filed over 40 amicus briefs on a whole 
host of issues last year, including in cases where aggressive plaintiffs sought to 
set a precedent that would have exposed small business owners to new or 
greater liabilities for alleged torts. And we anticipate the need to continue filing in 
these sort of cases to defend small business interests because the plaintiffs’ bar 
continues to push the proverbial envelop in encouraging courts to adopt 
expansive tort liability rules. Personal injury attorneys advocate rules that will 
open small businesses up to new and expanded liabilities because they are 


Id. at 134 ("The removing defendant bears a heavy burden to show fraudulent joinder, and the 
burden is heavy in large part because issues of both law and fact are to be resolved in favor of 
the plaintiff."). 

Id. 

Id. at 134 -135 (If defendants lose on the motion to remand, they are left without a remedy 
because the order cannot be appealed, pursuant to federal statute.) (citing 28 U.S.C. § 1447(d) 
p005)). 

Id. at 1 38 (“If the motion is denied, then the order may be appealed after final judgment, and 
the district court may proceed to dismiss the non-diverse defendants under Rule 21 .”). 

Id. at 1 34 (“Even worse, if defendants lose on the motion to remand, the district court is 
empowered by federal statute to award costs to the plaintiffs.”) (citing 28 U.S.C. § 1447(c)). 

See 28 U.S.C. § 1447(c) (stating that “[a]n order remanding the case may require payment of 
just costs and any actual expenses, including attorney fees, incurred as a result of the removal”). 
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looking for more parties to hold liable and to make it easier to prevail in their 
cases. 

For these reasons, NFIB Legal Center maintains that it is imperative that we 
change the incentives driving our litigious culture. This may be accomplished to 
some extent through substantive reforms limiting tort liabilities or setting 
evidentiary and recovery standards. But, we should remember that the 
fundamental problem facing small business owners in these cases is a lack of 
financial resources necessary to successfully fend off frivolous claims. 

Given the tremendous costs of litigation, and the inevitable risk that a plaintiff 
might prevail if the case goes before a sympathetic jury or an errant judge, we 
must also address the reality that small business defendants are rationally 
discouraged from vindicating their rights. And so long as this remains true, 
plaintiffs’ attorneys will inevitably weigh the benefits of pursuing a questionable 
claim as outweighing the risks. 

Accordingly, we encourage the adoption of rules that encourage plaintiffs to 
make prudent decisions and that discourage them from taking cavalier and 
abusive positions in litigation. And we should promote policies that encourage 
defendants to stand up for themselves when they are wrongly accused or 
inappropriately named as a defendant. 

Conclusion 


Lawsuits hurt small business owners, new business formation, and job creation. 
The cost of lawsuits for small businesses can prove disastrous, if not fatal, and 
threaten the growth of our nation’s economy by hurting a very important segment 
of that economy. America’s small businesses. We must work together to find 
and implement solutions that will stop this wasteful trend. On behalf of America’s 
small business owners, I thank this Committee for holding this hearing and 
providing us with a forum to tell our story. 

We are hopeful that through your deliberations you can strike the appropriate 
balance to protect those who are truly harmed and the many unreported victims 
of our nation’s civil justice system - America's small businesses. 


Sincerely, 


Elizabeth Milito, Esq. 

NFIB Small Business Legal Center 
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Mr. Franks. Thank you, Ms. Milito 

And I will now recognize our second witness, Mr. Frank. And 
please turn on your microphone, sir. 

TESTIMONY OF THEODORE H. FRANK, ADJUNCT FELLOW, 

MANHATTAN INSTITUTE FOR LEGAL POLICY, PRESIDENT, 

CENTER FOR CLASS ACTION FAIRNESS 

Mr. Frank. Thank you, Mr. Chairman, and distinguished Com- 
mittee Members, for inviting me to provide testimony about class- 
action settlement abuse and, in particular, cy pres. 

My nonprofit public interest law firm, the Center for Class Ac- 
tion Fairness, has won millions of dollars for what the Ranking 
Member called the victims — consumers and shareholder plaintiffs — 
by representing objectors to unfair class-action settlements. 

And while I am affiliated with the center and with the Manhat- 
tan Institute, I am not speaking on their behalf today, but only on 
behalf of myself 

The class-action procedure is one of many ways consumers can 
vindicate their rights, but, all too often, class actions are abused to 
benefit attorneys at the expense of the consumers they purport to 
represent, a wealth transfer from the 99 percent to the 1 percent. 

In the class-action settlement process, the class counsel is tiying 
to maximize their profits while the defendant is trying to minimize 
the expense of the litigation and the settlement. But when courts 
fail to follow the Federal rules and the Class Action Fairness Act 
requirements of scrutinizing the fairness of a settlement, the par- 
ties all too often tacitly agree to freeze out the absent party at the 
table — the consumer class members that the settlement is sup- 
posed to be benefiting. 

Cy pres distributions, which are money given to third-party char- 
ities instead of to the class, are one of the leading ways to abuse 
the settlement process to create the illusion of class recovery while 
diverting the true bulk of the settlement to the attorneys. 

When plaintiffs’ attorneys are paid based on the size of funds 
rather than based upon what the class actually recovers, they have 
a perverse incentive to make it harder for their own clients to get 
access to justice and recover. 

In the Third Circuit case I argued and won last month, the Dis- 
trict Court did not even try to make findings to learn about wheth- 
er class members would benefit, and rubberstamped a $14 million 
attorney payment. It took the appellate court scrutiny to determine 
that because the claims process required a burdensome five-page 
claim reform to request recovery as low as $5, less than $3 million 
would have gone to the class, less than a fifth of what the attor- 
neys were going to receive. 

The attorneys were perfectly happy with this because they were 
being paid based on the size of the total settlement fund, and they 
would have gotten to steer $17 million to their favorite charity in 
addition to their $14 million fee. 

So, all too often, the cy pres is a way for the attorneys to double 
dip. Money goes to the attorney’s alma mater or, in one case, a 
charity run by the ex-wife of the class counsel. 

Now, while the Third Circuit in my baby products case asked for 
more scrutiny of such settlements, other courts have been more le- 
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nient. In the case of Lane u. Facebook, the Ninth Circuit, in a 2- 
to-1 opinion, affirmed the settlement approved by the District 
Court, where $3.2 million went to the attorneys, zero dollars to the 
class, and Facebook’s only other burden was to create a new char- 
ity run by Facebook and give it $6 million. 

So that is like a settlement against Microsoft settling for Micro- 
soft giving money to the Gates Foundation. 

In effect, the class got zero dollars, the attorneys got $3.2 million, 
and the defendant got a waiver of whatever claims were against it. 

Worse still are the cases where a judge treats cy pres as his or 
her own plaything. In the Google Plus class-action settlement — 
again, a zero dollar class-action settlement for the class where the 
only money was going to charity — Judge Ware, without notice to 
the class, decided that a substantial part of the cy pres be diverted 
to a local university where he teaches. 

Again, the class got zero dollars. The attorneys got millions. 
Google got to give money to charities that, in large part, it was giv- 
ing to anyway. 

In many cases, sunlight or transparency is a great disinfectant 
to this problem. For example, in the Apple backdating settlement, 
where one of my clients objected, the parties planned to divert $2.5 
million from shareholders to a dozen schools, some of whom were 
affiliated with class counsel, where the class counsel sat on the 
board. When I blew the whistle, the parties quickly amended the 
settlement so that the money went to the class, to the supposedly 
injured shareholders, rather than to the friends of the class coun- 
sel. 

In the Bayer aspirin case currently pending in Federal District 
Court in Brooklyn, I objected that the attorneys planned to pay $5 
million to themselves, $8 million to charities affiliated with the 
class counsel, and less than $100,000 to the class. In response to 
the scrutiny and to press coverage of my objection, the parties sud- 
denly discovered that, yes, they did have a list of class members 
to whom they could pay $5 million. 

But the cases I mentioned are just the tip of the iceberg. The 
center has limited resources and cannot possibly object to every 
bad settlement. And when we do not object, and sometimes even 
when we do, these bad settlements are rubberstamped. 

Attorneys and judges face no consequences for failing to disclose 
their conflicts of interest to the court or to the class, and so there 
are certainly many more egregious cases of self-dealing than we 
know about. 

If courts fail to act here, there is a role for Congress to protect 
consumers from this class-action abuse. 

I welcome your questions. 

[The prepared statement of Mr. Frank follows:] 
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Mr. Theodore H. Frank 
Center for Class Action Fairness 
1718 M Street NW, No. 236 
Washington, DC 20036 
e-mail: tfrank@gmail.eom 

Hiank you, Mr. Chairman, and members of this Subeommittee, for your kind 
invitation to testify today about abusive cy pres settlements. 

I serve as an Adjimct Fellow at the Manhattan Institute Center for Legal Polic}^ 
and as President for the Center for Class Action Fairness,* but I am not testifying here 
on their behalf and the views that I am sharing today are my own. My perspective 
comes from my legal practice running a non-profit public-interest law firm focusing on 
litigation in class actions on behalf of class members in cases where their court- 
appointed attorneys have failed to fairly represent their clients' interests. I was elected 
to the American Law Institute in 2008, and have published and spoken across the 
coimtry on topics related to class actions.^ 

Background: Class Action Settlements 

Class actions were designed to provide injured parties with a more efficient 
means of accessing justice b}^ aggregating claims for violations of individual rights.* 
Although most successful class action litigation under Rule 23 is resolved in the form of 


' 1 founded the Center for Class Action Fairness in 2009. The Center is a 501(c)(3) 
public-interest law firm that represents pro hono consumers and shareholders objecting 
to unfair class action settlements that benefit class counsel at the expense of their 
putative clients. Attorneys with the Center have won several landmark cases expanding 
the rights of consumers in class action settlements. E.g., In re Baby Products Antitrust 
Litigation, No. 12-1165 (3d Cir. Feb. 19, 2013); In re Bluetooth Prod. Liab. Lit., 654 F.3d 935 
(9th Cir. 2011); Nachshin v. AOL, LLC, 663 F.3d 1034 (9th Cir. 2011); Robert F. Booth Trust 
V. Crowley, 687 F.3d 314 (7th Cir. 2012); Deioey v. Volkswagen AG, 681 F.3d 170 (3d Cir. 
2012 ). 

* Portions of this testimony are drawn from Ted Frank, Class Actions, Arbitration, and 
Consumer Rights, Legal Policy Report No. 16 (Manlrattan Institute 2013); and Theodore 
H. Frank, Cy Pres Settlements, Class Action Watch (Mar. 2008). 

* See Martin H. Redish, Class Actions and the Democratic Difficulty: Rethinking the 
Intersection of Private Litigation and Public Goals, 2003 U. Clri. Legal F. 71, 77 (2003). 
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a class settlement, such class settlements frequently provide little or no meaningful 
compensation to consumers. Indeed, a significant number of consumer class settlements 
do not provide consumers with any monetary relief whatsoever. Tliis systematic under- 
compensation is the product of two structural problems in class actions. First, because 
class attorneys' fees generally come from the same source as the class members' 
compensation— the defendant— class attorneys settling class claims have a fimdamental 
conflict of interest.^ Second, to the extent class attorneys exploit that conflict of interest, 
judges lack the necessary information or incentive to rectify self-dealing in most cases. 

The principal reason for the failure of many class settlements to provide 
meaningful compensation is obvious: class attorneys have incentives to engage in self- 
dealing during the negotiation of class settlements.'’ Because class members, especially 
those in a small-claims consumer class action, have small stakes in the case and 
therefore usually do not closely monitor their attorneys' conduct, class attorneys often 
arc able to obtain high fees without obtaining meaningful compensation for class 
members.^ 

Indeed, all three branches of government have recognized this economic reality. 
In enacting the Class Action Fairness Act of 2005,' Congress found that "[cjlass 
members often receive little or no benefit from class actions, and arc sometimes harmed. 


£.y., Mirfasihi v. Fleet Mortgage Corp., 356 F.3d 781, 785 (7th Cir. 2004). 

See, e.g., Ted Frank, Class Actions, Arbitration, and Consumer Rights, Legal Policy 
Report No. 16 at 6-11 (Manhattan Institute 2013); Lester Brickman, Lawyer Barons 335-72 
(Cambridge U. Press 2011); John C. Coffee, Jr., Class Wars: Ttie Dilemma of the Mass Tort 
Class Action, 95 Colum. L. Rev. 1343, 1347-48 (1995); Coffee, 54 U. Chi. L. Rev. at 883-84; 
Jonathan R. Maccy & Geoffrey P. Miller, The Flamtiffs' Attorneij's Role in Class Action and 
Derivative Litigation: Economic Analysis and Recommendations for Reform, 58 U. Chi. L. Rev. 
1, 7-8 (1991). 

In a now-classic study, Andrew Rosenfeld demonstrated that a class attorney that 
settles a class action enjoys a "settlement premium" above the average attorney's fee 
awarded in a class action that proceeds to judgment. See An Empirical Test of Class- Action 
Settlement, 5 J. Legal Stud. 113, 115-17 (1976). This premium is consistent with the 
hypothesis that class attorneys will maximize tlieir fees at the expense of the class 
members' compensation. See also, e.g., Frank, Class Actions 6-11; Coffee, 54 U. Chi. L. 
Rev. at 883-84. 

^ CAFA, Pub. L. No. 109-2, § 2, 119 Stat. 4. 


2 
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such as where . . . counsel are awarded large fees, while leaving class members with 
coupons or other awards of little or no value."® 

Similarly the FTC has recognized that "[e]xcessive class action attorney fee 
awards represent a substantial source of consumer harm."’ 

Courts also have recognized the harm to consumer welfare caused b}^ the class 
attorney's conflict of interest: "the negotiator on tire plaintiffs' side, that is, the lawyer 
for the class, is potentially an unreliable agent of his principals" given the possibility 
that he may trade a small class award for the relatively certaint}^ of a high fee award. 

One of tire leading ways for self-dealing class counsel to benefit themselves at tire 
expense of the class is through what arc called ci/ pres settlements. 

The Problem of Cy Pres Relief." 

The idea of a/ pres (pronounced "sec pray" or "sigh pray," from the French cy 
pres comme possible — "as near as possible") originated in the trust context, where courts 
would reinterpret the terms of a charitable trust when literal application of those terms 


® See id. at 4; see also S. Rep. No. 109-4, at 33. 

’ R. Ted Cruz, Dir. Office of Policy Planning, FTC, Friend of the Court: The Federal 
Trade Commission's Amicus Program, Remarks Before the Antitrust Section of the 
American Bar Association 13 (Dec. 12, 2002) ("Not infrequently, the interests of a 
private class action attorney may substantially diverge from the interests of the class."), 
available at http://ftc.gov.spccchcs/othcr/tcamicus; Deborah Platt Majoras, Chairw^oman, 
FTC, Comments at the FTC Workshop: Protecting Consumer Interests in Class Actions (Sept. 
13, 2004), in 18 Geo. J. Legal Etliics 1161, 1162-63 (2005) (class actions may not "trufy 
serve consumers' interests by providing them appropriate benefits"; encouraging 
"consumers to carefully scrutinize opt-out notices and class action settlement terms and 
particular^ attorney fee awards that may reduce the total compensation available to 
consumers"). 

“ Mars Steel Corp. v. Continental III. Nat'l Bank & Trust Co., 834 F.2d 677, 681-82 (7tli 
Cir. 1987). 

" For more on cy pres, see Frank, Class Actions 8-9; Martin Redish et at., Cy Pres Relief 
and the Pathologies of the Modern Class Action: A Normative and Empirical Analysis, 62 Fla. 
L. Rev. 617 (2010); John H. Beisner et al., Cy Pres: A Not So Charitable Contribution to Class 
Action Practice (2010); Theodore H. Frank, Cy Pres Settlements, Class Action Watch (Mar. 
2008). 
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resulted in the dissolution of the trust because of impossibility or illegality. '^ In a classic 
19th-century example, a court repurposed a trust that had been created to abolish 
slavery in the United States to instead provide charity to poor African-Americans.^^ Tire 
California Supreme Court endorsed the use of cy pres or “fluid recovery" mechanism in 
class action settlements in 1986, to distribute proceeds to a “next best" class of 
consumers, and many other courts have gradually adopted the procedure. Cy pres 
settlements arise in one of three circumstances: 

• Tliere is a fixed settlement fund tliat exceeds tlie amount paid out because only a 
few class members have registered to be claimants; 

• The court (often at the parties' behest) decides that administering a settlement by 
paying class members directly would be too expensive; 

• Tire parties otlrerwise agree that a case shall be settled by paying a tlrird party. 

While original cy pres class action settlements provided that left-over money be 
distributed to a different set of consumers who may or may not coincide with the class, 
in recent years, left-over, or specifically earmarked, funds are typically given directly to 
a third-party charity. 

The problem with cy pres is that it exacerbates existing conflicts of interest in the 
class action settlement context. When a class attomey settles a class action, he or she is 
not only negotiating class recovery, but is also negotiating his or her own fee. A 
defendant may be willing to spend a certain amoimt of money to settle a class action to 
avoid tlie expense and risk of litigation, but that money must be divided between tlie 


Susan Beth Farmer, More Lessons From the Laboratories: Cy Pres Distributions in 
Parens Patriae Antitrust Actions Brought by State Attorneys General, 68 FORDHAM L. Rev. 
361, 391-93 (1999); Richard Posner, Economic Analysis of Law 509-10 (4th ed. 1992); 
Bryan A. Gainer, Black's Law Dicitonary 392 (7th ed. 1999). "Justification for the use 
of the doctrine [in the middle ages] was laid on the shoulders of the donor, the idea 
being since the object of the testator in donating the money to charity was to obtain an 
advantageous position in the kingdom of heaven, he ought not to be frustrated in this 
desire because of an imexpected or unforeseen failure." Id. (quoting EDITH L. FiSCH, THE 
Cy Pres Doctrine in the United States 4 (1950)). 

Jackson v. Phillips, 96 Mass. 539 (1867). But see Evans v. Abney, 396 U.S. 435 (1970) 
(upholding Georgia Supreme Court's dissolution of trust providing for segregated 
municipal park). 

State V. Lerh Strauss & Co., 41 Cal. 3d 460, 715 P.2d 564, 224 Cal. Rptr. 605 (1986). 
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class and their attorneys. Every dollar going to the attorneys does not go to the class, 
and vice versa. At the same time, a class action settlement must be approved by the 
court. Attorneys who do not adhere to their fiduciar}^ responsibilit}^ to tire class have an 
incentive to exaggerate class recovery to a court to maximize their fees. 

The possibility of cy pres awards gives an additional incentive to class action 
attorneys to breach tlieir fiduciary duties to the class. Every dollar that a class member 
does not recover can now be spent by tire attorney himself to the charity of the 
attorney's choice. Attorneys essentially get free advertising: witness the existence of 
websites like "ohiolaw^^ersgiveback.com" where lawyers are using their clients' money 
to advertise themselves. At best tliis is unseemly; at worst, it is an unetliical breach of 
the attorneys' fiduciary duty to put the interests of their clients first. If courts permit 
unfettered ci/ pres, then attorneys have an incentive to make it difficult for their own 
putative clients to recover, because then tliey can maximize tire amount of money that 
goes to charity in the attorneys' names. This hurts class members. For example, in a 
settlement I successfully challenged in the Third Circuit, the parties created substantial 
burdens, including a five-page claim form with confusing instructions, that successfully 
deterred class members from making claims on the settlement fund. If my client had not 
successfully appealed the settlement approval, class members would have received less 
than $3 million, while the class counsel would have received about $15 million to 
distribute to its favorite charity, plus another $14 million for itself. 

Judge Richard Posner has argued that cy pres is a misnomer in the class action 
context: 

[Cy pres] doctrine is based on the idea that the settlor would have preferred a 
modest alteration in the terms of the trust to having the corpus revert to his 
residuary legatees. So there is an indirect benefit to the settlor, hr the class action 
context the reason for appealing to cy pres is to prevent tire defendairt from 
walking away from the litigation scot-free because of the infeasibility of 
distributing the proceeds of the settlement (or the judgment, in the rare case in 
wlriclr a class action goes to judgmeirt) to the class members. There is iro indirect 
bcircfit to the class from the dcfcirdairt’s giviirg the moircy to somcoirc else, hr 
such a case the "cy pres" remedy (badly misnamed, but the alternative term— 
"fluid recovery"— is no less misleading) is purely puiritive.*'’ 


Baby Products, supra. 

“ Mirfahisi v. Fleet Mortgage Corp., 356 F.3d 781, 784 (7th Cir. 2004). 
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But sometimes cy pres is less a matter of being punitive and more a matter of 
disguising the true cost of a settlement to the defendant to maximize the share of the 
actual recovery received by the plaintiffs' attorneys. If tlie beneficiar}^ is related to tire 
defendant, or the defendant otherwise benefits from the payout, then the contingent 
attorneys' fee can be exaggerated by claiming that the value to the class is equal to 
nominal value of the payment to the beneficiary; the defendant is willing to make a 
larger nominal contribution to settle the case tlian the actual cost to tlie defendant. For 
example, a Califomia state court settlement of a derivative action against Larry Ellison 
alleging insider trading settled when Ellison agreed to pay $100 million to a charity 
chosen by Oracle— even though the billionaire has previously stated that liis fortune 
would go to charity. Tlie only real expense to Ellison was the $22 million attorneys' 
fee. More recently, Facebook settled a suit by establishing a charity run by a Facebook 
board member, and funding it with $6.5 million dollars; again, tlie class did not benefit, 
and the only expense to Facebook was tlie $3.2 million fee paid to the class attorneys. If 
the charitable contribution is one that the defendant was making anyway, the effect on 
the defendant is one of a change of accounting entries rather than any cost to the 
defendant or benefit to the class aside from the attorneys' fees.^^ While federal courts are 
starting to crack down on such abuses, they are doing so inconsistently, and parties are 
still trying to get away with such shenanigans 3^ 


'' Ted Frank, "Final update: Oracle settlement," Point of Law weblog, 
http://www.pointoflaw.eom/archives/001875.php (Nov. 23, 2005) ("That the plaintiffs 
are settling for pennies on the dollar with no benefit to the corporation on whose behalf 
they're ostensibly suing, as well as the fact that a Delaware court has already absolved 
Ellison of the same charges, suggests that even the plaintiffs recognize the suit as 
meritlcss."); Michael Paige, "Judge OKs Ellison's $122M settlement," MarkctWatch, 
Nov. 22, 2005; Peter Branton, "Wealth of Experience," IT Weekly (Jul. 9, 2006) ("I think 
after a certain amount, I'm going to give almost everything 1 have to charity because 
what else can you do with it?"). 

For example, Kellogg agreed to class action settlements that required it to donate a 
few million dollars of products to food-banks— something it was already doing to the 
tune of tens of millions of dollars a year. Dennis v. Kelloggs 697 F.3d 858 (9th Cir. 2012) 
(rejecting settlement). 

Compare Dennis v. Kellogg, 697 F.3d 858 (9th Cir. 2012); Nachshin v. AOL LLC, 663 
F.3d 1034 (9tli Cir. 2011); and Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468 (5th Cir. 
2011); with Lane v. Facebook, 696 F.3d 811 (9th Cir. 2012). In Laiic, the cy pres went to a 
new charity established by defendant Facebook, who could then direct the money to 


6 



30 


Theodore H. Frank March 13, 2013 

Further ethical problems arise if the beneficiary is related to the judge. The New 
York Times has documented the problem of charities soliciting judges for leftover 
settlement money.^'^ In one notorious case, a judge directed cy pres to an animal-rights 
group in a class action over a hotel firc.^' In a mass-tort inventory settlement of fen- 
phen cases in Kentucky, tens of millions of dollars intended for plaintiffs was diverted 
to a newly created charity, where the judge who approved tlie settlement and three of 
the plaintiffs" attorneys sat as board members, each receiving tens of tliousands of 
dollars for their service. The settlement also provided a million dollars to the alma 
mater of one of the trial lawyers, which then hired the attorney for a $1 00,000/year no- 
show job. (Two of the attorneys were eventually convicted, and too few people went to 
prison over this.)^^ 

While this is obviously an extreme case, it does illustrate the ethical problems 
associated with judges choosing or approving charitable destinations for settlement 
money. In a settlement 1 objected to, the parties in a nationwide class action proposed a 
Cl/ pres award to a local charity where the judge's husband served as a board member; 
the judge rubber-stamped the proposed settlement over an objection regarding the 
appropriateness of the cy pres award. The Ninth Circuit reversed on other grormds, 
but refused to condemn the conflict of interest. This appearance of impropriety 
damages public perceptions of the fairness of the justice system, and appellate courts 
should be doing more to police it. 

More frequently, if the beneficiary is related to the plaintiffs' attonicys, or the 
plaintiffs' attorneys otherwise benefit from the payout, the award rewards trial lawyers 


recipients favorable to Facebook's lobbying interests, a tactic that is being repeated by 
Facebook in the pending Frale]/ v. Facehook settlement. Roger Parloff, Google and 
Facebook's new tactic in the tech wars, CNN Money (Jul. 30, 2012), available at 
http:/7tech.fortune-cnn. com/20] 2/07/30/guogle-and-facebooks-new-tactic-ii>the-tech- 
wars/ . 

2'* Adam Liptak, Dolmg Out Other People's Money, N.Y. Times (Nov. 26, 2007). 

In re San juan Dupont Plaza Hotel Fire Litigation, 2010 WL 60955 (D. P.R. Jan. 7, 

2010). 

Ted Frank, "Fen-Phen Zen," Amcrican.com (Apr. 4, 2007). 

2^ Nathan Koppel, Proposed Facebook Settlem-ent Comes Under Fire, Wall Street 
Journal (Mar. 2, 2010). 

24 Nachshin v. AOL, LLC, 663 F.3d 1034 (9tli Cir. 2011). 
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twice: first by providing cy pres recovery to an organization that supports the agenda or 
causes of the trial lawyers bringing the case, and then a second time by basing 
attorneys' fees on the first amount. 

In July 2007, a district court judge granted a motion to award $5.1 million of 
unclaimed antitrust settlement funds to George Washington University to create a 
"Center for Competition Law" on the grounds that it would "benefit tire plaintiff class 
and similarly situated parties by creating a Center that will help protect them from 
future antitrust violations and violations of other competition laws."^^ The lead 
plaintiffs' attorney was a GWU Law alumnus.^'’ I represent a client appealing an 
approval of a settlement of a class action with a national class where over $2 million of 
cy pres is going to three San Diego universities (including the abna mater of class 
counsel), class coimsel is being paid $8.85 million, but the class will receive only about 
$225,000 in cash.^^ In another settlement where class counsel was already scheduled to 
receive $27 million, cy pres was designated to a charity rim by the cx-wife of class 
counsel.^® Such problems go beyond trial lawyers and civil lawsuits; Richard Epstein 
has criticized a Bush administration settlement with Bristol-Myers Squibb requiring 
them to endow a clrair of ethics at the District of New jersey U.S. Attorney's abna mater, 
Seton Hall Law School.” 


Diamond Chemical Co. v. Akzo Nobel Qremicals B.V., No. 01-2118 (May 14, 2007) 
("Diamond 1"); Diamond Chemical Co. v. Akzo Nobel Chemicals B.V., No. 01-2118 (jul. 
10, 2007); George Washington University press release, July 11, 2007. 

Ashley Roberts, Law School Gets $5.1 Million to Fund New Center, GW Hatchet (Dec. 
3, 2007). 

In re EasySaver Rewards Litigation, No. 13-55373 (9th Cir.). 1 have previously 
successfully blocked a diversion of $2.5 million of a settlement fund to tlrird-party 
charities (including two schools affiliated with class counsel). Alison Frankcl, "Legal 
Activist Ted Frank Cries Conflict of Interest, Forces O'McIvcny and Grant & Eisenhofer 
to Modify Apple Securities Class Action Deal," American Laimjer Litigation Daily (Nov. 
30, 2010). 

In re: Chase Bank USA NA "Check Loan” Contract Litigation, No. 09-md-02032 (N.D. 
Cal.). The conflict of interest was not disclosed to the district court, wlrich approved the 
settlement. 


Richard A. Epstein, Tire Deferred Prosecution Racket, WALL ST. J. (Nov. 28, 2006). 
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Certainly, the desire to give money to charity is a good cause. But there arc 
surely more efficient ways to do so than to give carte blanche to plaintiffs' attorneys to 
direct class members' money and then have them take a 25 to 40 percent commission on 
the donation. In practice, cy pres "creates the illusion of class compensation" without 
actually compensating the class. And as Judge Edith Jones has said, "district courts 
should avoid the legal complications that assuredly arise when judges award surplus 
settlement funds to charities and civic organizations."^^ 

There are several possible responses to the issue of unfettered cy pres awards, 
which frequently have too little scrutiny from courts, despite the clear conflicts of 
interest they present between class members and tlieir attorneys. The American Law 
Institute's Principles of the Law of Aggregate Litigation proposes limiting cy pres to 
"circumstances in which direct distribution to individual class members is not 
economically feasible, or where funds remain after class members are given a full 
opportunity to make a claim. Tliis would imply that a settlement distribution should 
go to class members who have filed a claim, although some courts have rejected such a 
solution as a windfall to class members, especially when the number of class members 
filing claims is small relative to the size of the class. Another possibility is already 
contemplated by federal law: unclaimed funds escheat to the treasury. 

Tliere is still another possible solution. The federal Class Action Fairness Act 
bases fee awards in coupon settlements on the actual redeemed value of the coupons; if 
coupons arc donated to charity, those coupons cannot be used to calculate a fee award.^^ 
The same principle should apply when cash is involved; at a minimum, money given to 
cy pres should not count dollar for dollar like money given to class members. 
Contingent-fee attorneys should be rewarded only for benefits going directly to the 
class. Moreover, if a cy pres settlement benefits the attorneys directly or indirectly, that 
settlement should offset tire attorneys' fees. A $1 million cy pres award on behalf of a 
charity related to class counsel should count as part of the attorneys' fee award, not as a 


Redish, 62 Fla. L. Rev. at 623. 

Klier v. Elf Atochem, 653 F.3d 468, 481-82 (5th Cir. 2011) (Jones, J., concurring). 

§ 3.08. See also Klier, supra; Masters v. Wilhehnina Model Agency, Inc., 473 F.3d 423 
(2d Cir. Jan. 4, 2007); Liptak, supra n. 12. But see Baby Products, supra (suggesting 
mechanism as possibility, but refusing to require district courts to do this). 

’’’’ Fears v. Wilhehnina Model Agency, Inc., No. 02 Civ 4911 (S.D.N.Y. jul. 5, 2007). 

28 U.S.C. § 1712(e). 
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justification for additional attorneys' fees. Such a mechanism would give plaintiffs' 
attorneys the proper incentive to align their interests with those of the class when 
devising a settlement: if the settlement does not benefit class members, the attorneys 
should not be realizing disproportionate benefit. Judge Lee Rosenthal correctly 
recognized the need to structure incentives ex ante, and discounts cy pres in calculating 
settlement benefit; this should be standard practice, rather than a rare exception. 

At a minimum, tlie parties should be required to give notice to the class of who 
the cy pres recipients are, and whether there are relationships between the recipients 
and the parties, attorneys, and judge. Though this information is plainly material to the 
fairness of a settlement, courts have generally refused to establish bright-line rules that 
penalize parties that hide this information from class members.'^'’ 

I welcome your questions. 


In re Heartland Payment Sys., 851 P. Supp. 2d 1040, 1076-77 (S.D. Tex. 2012). 
Baby Products, supra; Nachshin, supra. 
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Executive Summ/Iry 


On February 27, 2013, the Supreme Court vvill hold oral arguments \n American Express Co. v. Italian Colors Restaurant. 
Like the Court's 201 1 decisioa -.r) AT&T Mobility v. Concepcion, Italian Co/orsinvoK'esthe intersection of two mechanisms 
for resolving legal disputes not easily handled by high-cost individually filed lawsuits: arbitration and class action litigation. 


In class action litigation, similarly situated legal claims are aggregated under a single lawsuit. Given the cost of litigation, 
class action suits can be efficient mechanisms for resolving large numbers of relatively low-dollar claims, but they also 
can enrich lawyers at legitimate claimants' expense because such lawsuits' low value to individual plaintiffs reduces 
the incentive for any plaintiff to monitor the lav/yers handling the claim. 

Arbitration, a form of dispute resolution outside the courts, involves imposing as legally binding and enforceable the 
decision of a third party, typically specified in advance in contracts. .Arbitration is generally favored and enforceable 
under federal law, through the 1925 Federal Arbitration Act (FAA). Potential corporate defendants have sought to 
use mandatory arbitration clauses to avoid the expense of class actions. The trial bar and allies in the legal academy 
criticized such clauses as "anticonsumer" and, for years, had success, particularly in California state court, in obtaining 
judicial rulings finding the clauses unenforceable, notv^ithstanding the language of the FAA. 

Concepcion 

Concepcion concerned AT&T's cell phone contracts, which included a mandatory arbitration clause that prohibited 
customers from bringing class action lawsuits against the carrier. Applying California law, the Ninth Circuit ruled that 
these clauses were "unconscionable" and thus unenforceable understate law — even though the court acknov/'^iedged 
that the arbitration clauses provided an adequate remedy to individual consumers. The Supreme Court reversed, 
determining that California's unconscionability rule as applied to .AT&T's contract conflicted with the FAA, which 
preempted the contiicting state law. In reaching its holding, the Court determined that the California rule frustrated 
the FAA's objective of making arbitration agreements enforceable in national commerce and that .AT&T's mandatory 
arbitration clause was "fundamentally fair" under the FAA. 

Italian Colors 

Italian Colors concerns an arbitration provision in the card-acceptance agreement that American Express enters into 
with retail businesses that agree to offer customers the option of using the company's charge or credit cards. The Italian 
Colors plaintiffs allege that AmEx’s requirement that vendors accept both its charge and credit cards to do business 
with the company is a "tying arrangement" in violation of federal antitrust law. In February 2012, the Second Circuit 
held that the arbitration provision in AmExls card-acceptance agreement was unenforceable against plaintiffs' claim, 
given that the high costs associated with pursuing an antitrust claim would preclude the "effective vindication of 
rights" absent a classwide treatment. On November 9, the Supreme Court granted certiorari. 

Some commentators have argued that the Court's decision in Concepcion is likely to erode consumer rights — or 
even lead to the death of all class acficn lawsuits against businesses. These critics claim that mandator arbitration 
agreements bar consumers from enjoying protections that only class actions can guarantee. These concerns are 
overwrought. 
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i. As a genera! matter, consumers are likeiy to benefit from the ability to opt for individual arbitration in 
lieu of ciass actions. 

Class action iaV'/suits are a means of consumer protection — not the ends. 

A. Class actions suffer from several structural deficiencies that can prevent class members from having their 
rights vindicated. Ciass actions often take years to reach a settlement, and even when they do, the parties have the 
incentive to structure settieinent terms to make it difficult for class members to obtain substantive relief. Moreover, 
the large expense of class action defense means that, in the absence of procedural protections against self-dealing 
settlGiTients, trial lawyers have the incentive to bring class actions of low merit. Thus, the deterrent effect of class 
actions Is small because the Innocent are treated by the judicial system little better than the guilty. 

B. Compared with class action.s, individual arbitration is notahiy e fficient and effective at protecting consumer 
rights. Instead of taking years, the average consumer arbitration lastsjust short of seven months. Also, despite claims 
to the contrary, consumers achieve equal or greater recoveries In arbitration compared v/lth class actions. Consun'iers, 
unsurprisingly, prefer arbitration over litigation 


C Companies' savings from arbitration are passed on to the consumer in the form of lower prices. 

Although consumers who prefer committing to mandatory arbitration to avoid paying higher prices can do so under 
Concepcion: those who do not are effectively prote'Cted by market mechanisms. Companies have an incentive to 
offer effective complaint-resolution processes to foster brand image and loyalty, which result in increased demand 
for goods and services. 

11. Though the Second Circuit's decision in Italian Colors is incorrect and should be reversed, class action 
lawsuits against businesses will not cease in the wake of Concepcion or a reversal in Italian Colors. 

In particular, class actions will continue largely unabated in the areas of contractual employment disputes and securities 
litigaiicn. Many consumer ciass actions can be expected to continue as well, given the significant transaction costs 
that companies face In developing arbitration clauses that are enforceable under Concepcion. 

Overall, the Supreme Court's decision in Concepcion has not led, and should not be expected to lead, to a broad 
erosion of consumer rights, as some alarmists have predicted. Unless the Court broadens its Concepcion holding in 
Italian Colors, beyond what the petitioners have asked for, many forms of class action lawsuits will continue, and those 
that are replaced by individual arbitration will generally lead to greater consumer protection, not less. Concepcion Is 
appropriately viewed as an endorsement of a consumer's right to choose, not as a death knell for ciass action lawsuits 
and consumer rights. 
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Class Actions, 

Arbitration, and 
Consumer Rights: 

Why Concepcion Is a 
Pro-Consumer Decision 

Ted Frank 1. INTRODUCTION 

O n February 27, 2013, the Supreme Court will hold 
oral arguments in American Express Co. v. Italian 
Colors Restaurant,^ an appeal from a deci.sion by the 
U.S. Court of i^pcals for the Second Circuit that 
invalidated a mandatory arbitration provision under tcdcral law. 
Itnluin follows on the heels ot the 2011 5-4 Supreme Court 
decision in AT&T Mobility LLC Concepcion? striking down the 
Ninth Circuits use of California state law to invalidate a manda- 
tory arbitration provision. The Concepcion decision has generated 
a lot of hand-v-Tinging in certain circles, Tvith numerous scholars 
and activi,sts complaining that the Court's ruling would result in 
untold harm to consumers and even in the "death” of the class 
action itself; these complaints are usually matched with calls for 
congressional legislation.'^ While a hill assessment of the Supreme 
Conn’s class action jurisprudence should await its decision in Italian 
Colors, the scholars’ and acti\'iscs’ complaints about Concepcion are 
generally overstated. Competitive market pressures generally ensure 
that consumers are unambiguously better off by being given the 
option to pre-commit to mandatory arbitration. And if the Court 
in Italian Colors adheres to the general principles it embraced in 
Concepcion, there will still be plenty of class actions, and perhaps 
too many at the margin. 
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I. BACKGROUND 

Arbitration and class actions 

A rbitration and class action litigation are each 
mechanisms for resolving legal disputes not 
easily hjuidled by high-cost individually 
filed lawsuits. Arbitration, a form of dispute resolu- 
tion outside the courts, involves imposing as legally 
binding and enforceable the decision of a third par- 
t)’, under rules and procedures agreed to in advance 
by rhe conti'acting parties. Arbitration is generally 
favored and enforceable under federal law, through 
the 1925 Federal Ai'bitration Act (F^^A).*^ 

In class action litigation, plaintiffs are permitted 
to aggregate similarly situated legal claims under a 
single lawsuit. CLiss action lawsuits for monetary 
damages trace to the 1938 adoption of the Federal 
Rules of Civil Procedure,^ though the modern prac- 
tice of adding plainriffs to the class unless they affir- 
matively opt out of the litigation originated in 19b6 
amendments to those rules.'’ Arbitration agreements 
can, but need not, include chass action-type mecha- 
nisms for aggregating multiple common claims.' 

In recent years, the Supreme Court has issued two 
major decisions clarifying the extent to which arbi- 
tration agreements can preclude class action rem- 
edies. in its 2010 decision in Stolt-Nielsen v. Animal 
Feeds International^ the Court held that under the 
F.AA, arbitrators cannot force classwid.c arbitration 
upon parties that did not agree to these procedures 
in the arbitration provisions ol their contracts. In 
rhe lollowing year, in Concepcion, the Court held 
that California court.s determination that state law 
rendered arbitration agreements that precluded class 
action remedies unenforceable was preempted by 
the FAA. 

The Trial Bar’s Anti'Arhitration Campaipt 

The Supreme Court’s decisions follow in the wake 
i.>l an anti-arbitration campaign by the plaintiffs' bar 
involving public relations and litigation and seek- 


ing legislation and regulation.'^ Arbitration clauses 
present a challenge to the business mode! of the 
class action plaintiffs’ bar because when consum- 
ers are given a choice between coniracring for a 
lower-priced product or service with a mandatory 
arbitration clause and paying a higher price to avoid 
a pre-commitment to arbitration, they almost in- 
variably choose the benefits of mandatory arbitra- 
rion.^'^ Because the streamlined arbitration process 
is cheaper chan litigation and presenLs less dramatic 
outliers in rulings, businesses have a strong incen- 
tive to adopt arbitration clauses. (Indeed, ironically, 
trial lawyers — including Concepcion’s own attor- 
ney — regularly use mandatory arbitrafion clauses in 
their own retainer agreements, with no consumer 
group complaining about the practice.)’' 

Notwithstanding the Supreme Court's holdings in 
Stolt-Nieken and Concepcion, the trial bar's and-ar- 
bitradon campaign has met with partial success. A 
one-sided and misleading Public Citi7en report crit- 
icizing arbitration’^ was adopted wholesale by many 
media outlets.--’ Though the most far-reaching fed- 
eral legislative cllorts to undo the FAA failed, a bill 
passed chat eliminated arbitration in the context of 
military personnel. Moreover, the Dodd-Frank 
Act created the Consumer Financial Protection Bu- 
reau (CFPB), and expressly tasked it witli regulating 
the -use of mandatory arbitration clauses in financial 
contracts; given the over-paternalistic instincts of 
the lavs^ycrs in charge of the agency,-’’ it will be little 
surprise if the regulators running the organizauon 
choose to ban such clau.ses in their bailiwick. 

The Path to Concepcion 

On the litigation side, the trial bar found success 
in California, where stare courts used “unconsciona- 
biliry' doctrine to strike down mandatory aibirra- 
tion clauses. Basinesses chat used mandatory ar- 
bitration claiLses found them of no protection once 
they were hauled into California state court or into 
federal courts applying California state law.’-' Trial 
lawyers could “forum shop'’ national class actions in 
courts willing to disregard arbirration provisions.”’ 
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!n that context, AT&T Mobility, in conjunction 
Mtli its attorneys at Mayer Brown, devised a legal 
straccg)'’ to challenge the California decisions: con- 
struct an ai'bitration clause so plainly friendly and 
fair ro consumers rhar any finding of the clause 
being Aiiiconscionablc” must be motivated by dis- 
crimination against arbitration, rather than a desire 
CO protect substantive and procedural consumer 
rights. Because such discrimination would run afoul 
of the FAA’s requirement chat arbitration clauses be 
placed "‘on iui equal footing with other contracts,”''^ 
federal law would preempt the application ol st.ate- 
court law to the contrary. And the AT&T Mobility 
contract was extraordinarily generous; 

The revised agreement provides tliat customers 
may initiate di.spute proceedings by completing 
a one-page Notice of Dispute form availalvie on 
AT&T’s website. AT&T may then offer to settle 
the claim; it it docs nor, or if the dispute is not 
resolved within 30 days, the customer may in- 
voke arbitration by filing a separate Demand for 
Arbitration, also available on AT&T's website. 
In the event the parties proceed to arbitration, 
the agreement specifics that AT&T must pay 
all costs tor nonfrivoknis claims; that arbitra- 
tion must talte place in the county in v\'hich the 
customer is billed; that, tor claims of $10,000 or 
less, the customer may choose whether the ar- 
bitration proceeds in person, by telephone, or 
based only on submissions; that either party may 
bring a claim in small claims court in lieu of ar- 
bitration; and that the arbinatot may award any 
form of individual relief, including injunctions' 
and prcsimiably piuiitivc damages. The agree- 
ment, moreover, denies AT&T any ability ro 
seek reimbur-semenc of iLs attorneys fees, and, 
in the event that a customer receives an arbi- 
tration award greater than AT&T’s ia.st written 
settlement offer, requires AT&T to pay a S7,500 
minimum recovciy and twice the amount of the 
claimant’s artouney's fees.^*^ 

No reasonable person could deem such a clause an ar- 
tifice to render a corporate defendant immune from 


individual claims. .And the trial court indeed made 
a factual finding that the clause permitted the vindi- 
cation of individual claims. Nevertheless, the Ninth 
Circuit refused to enforce the arbitration clause, 
holding that its waiver of class action rights, even 
class action arbitration rights, made it iincnforcc- 
ahle under California law. ' Thus, while the Ninth 
Circuit acknowledged tliat the arbitration provision 
‘"es.sentiaily guarantee[d]” that AT&T would make 
whole every customer w^ho complained, the fact 
that not every customer would compbiiii made the 
provision uncnforccal>le because absent class mem- 
bers would not have their rights vindicated.’’ 

The Supreme Court reversed on a 5-4 vote, with 
justices Ginsburg, Brcyer, Sotomayor, and Kagan 
dis.senting.^ The plaintiffs hav'^ing conceded chat 
California could not generate rules aimed at de- 
stroying arbitration or demand procedures incom- 
patible with arbitration,^'* only a very small step of 
logic was required for the majority to determine 
that a court could not use judicially created doc- 
trines gainst arbitration to effect what the state leg- 
kslature could not.^^ As there vv'^as no dispute chat 
the AT&T Mobility provision generated sufficient 
incentive for individuals to prosecute meritorious 
claims, California could not find this arbitration 
provision problematic: it was not a “groim| d | . . . for 
the revocation of any contract” as the exception in 9 
LI.S.C. § 2 provided."’ 

!!. CONSUMERS BENEFIT FROM THE 
FREEDOM TO PRE-COMMIT TO 
INDIVIDUAL ARBITRATION IN LIEU OF 
CLASS ACTIONS. 

A s a threshold matter, it is worth con.sidering 
whether jiermitting consumers to enter into 
contracts with arbitration clauses that pre- 
clude clas.s action remedies benefits consumer welfare. 

The courts and scholars offended b}’ the Concepcion 
decision and AT&T Mobility’s arbitration clause at 
issue in the case adopt reasoning that treats the class 
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iiction procedure a.s an end in itself, rather than as 
a means to an end. But such logic is flawed; class 
action lawsuits arc but a means of consumer protec- 
tion, intended to petmit vindication ot small indi- 
vidual claims that the expense of litigation would 
otherwise make impossible to vindicate. But class 
action lawsuits are not the only mechanism en- 
abling such a goal- It is a mistake to automatically 
assimic that the interests of class action attorneys 
run parallel to those of consumers. Rather, as exist- 
ing class action practice shows, the two groups arc 
often at loggerheads. 

Look at the type of arbitration provision that passed 
muster in the Supreme Court. AT&T Mobility cov- 
ers the costs of the ai'bitration; consmners arc cn- 
rirlcd to a bouncy if they win. 

That is remarkable in tw'o ways. First, consider how 
fnuch money A’l'&T Mobility is Mlling to spend to 
avoid class actions, and imagine how much it must be 
saving by using alternative dispute re,solution. Wlty 
is that not a damning indicmicnt of the class action 
process as a means of vindicating consumer rights? 
Indeed, this leads to my second point. I have been 
an attorney representing class members objecting to 
or seeking relief in dozens of consumer class action 
settlements, and in every one of them, injured class 
members would have been better off with the AT&T 
Mobility provision than with what the class action 
system got them. In Concepcion, ’‘the District Court 
concluded that the Concepcions were better oli un- 
der their arbitration agreement vdth AT&’f than they 
would have been as participants in a class action.’’^' 

Certainly, there are scholar's who vic-w the piu'pose of 
the class action as the creation of deterrencey^ but 
they are mistaking a collateral benefit w'ith the under- 
lying procedural purpose t>f the class action. As the 
Supreme Court has consistently held, the class action 
is a prt>cedural joinder device. We accept that an at- 
torney has the power ro release the claims ot absent 
class members without explicit consent for the salcc 
ot judicial efficiency only because rhe federal rules re- 
quire tliar the due-process rights of absent class mem- 


bers be protected through an adequate -repre,sentation 
requirement'" — and that nece.s.sarily means that the 
class attorneys should be viewed as having a dutq^ to 
specific groups of clienls rather than as being private 
attorneys general seeking to impose particular public 
policy goals for the good of society at large. Thus, 
treating the tail of the procedure to be wagging the 
dog of the substantive law is invari'ably vievv'^ed by the 
Supreme Court as a mistalec — whether that mistalec 
bencfics plaintiffs or defendants.-'-' 

In short, there is nothing exceptional about a class 
actioii in vindicating individual rights. ’I he uncon- 
scionability rule adopted by rhe California Supreme 
Court and ap>plied by the Ninth Circuit in Concep- 
cion incorrectly presumed that class actions in prac- 
tice must be available for the vindication of certain 
consiuiicrs rights, and rhcrcforc that courts must 
strike down a clause requiring mandatory individtjal 
arbitration as exculpatory and thus unconscionable. 
Both economic theory and empirical evidence dem- 
on.strate that these presumptions are incorrect, for 
three reasons. 

First, class treatment is neither the only, nor neces- 
siirily the best, means of providing aggriev'ed con- 
sumers with meaningful relief !n fact, class action 
litigation suffers several pathologies that often make 
it a poor v^chicle for the vindication of consumer 
rights; it is expensive, raising costs to consmners in 
the long run; it is slow-moving, bringing relief, if 
at all, long after class members have been harmed; 
even when class plaintiffs do succeed, class members 
face significant barriers to obtaining recovery; and 
class settlements often are a boon for class action 
artorneys but a bust for class members who recover 
little or nothing of value. 

Second, arbitration is superior in many cases to class 
actions in vindicating consumer rights. Individual 
arbitration provides swift resoludon of di.sputes; al- 
lows for easy and complete recov^ery; and docs not 
pic the interests of consumers against an attorney 
tasked with representing their interests. Indeed, 
consumers consisrently report that they prefer pur- 
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suing their claims in arbitration to class action liti- 
gation. Therefore, both for the individual complain- 
ant and for aggrieved individuals in the aggrc^tc, a 
contract selecting individual arbitration often svill 
afford consumers a better mechanism for obtaining 
meaningful relief rhan class action litigation. 

Third, if class actions are asuperior vehicle for vindi- 
cating consumer rights, there is no need to mandate 
their availability with respect to small-claims con- 
sumer class actions: market mechanisms will make 
them available ro consumers. The marketplace in- 
cludes a variety of mechanisms for addressing con- 
sumer complaints and reflects consumer prclcrcnccs 
among these various dispute resolution mechani.sms. 
In addition, selecting efficient complaint-re.solutjon 
processe.s allow.s firms to pass cost saving.s along to 
consumers in the form of lower prices. 

A. Even Successful Class Actions 
Frequently Fail to Provide Consumers with 
Meaningful Relief. 

Class actions were designed to provide injured par- 
ties with a more cfificient means of accessing justice, 
by aggregating claims for violations of individual 
rights. Some commentators tout class actions as ex- 
ceptional vehicles for vindicating consumer rights.-^* 
In practice, however, class aci:if>ns have three signifi- 
cant structural deficiencies tliat often prevent con- 
sumers from obtaining meaningful relief. 

First, even when the class members arc awarded relief 
in some form, the average class action talas years to 
reach a scrclcmcnt; thus, class members must wait a 
long time before they benefit from a successful clas^• 
action. Second, even when the class action results in 
a victory for the class members, obtaining relief may 
require navigating byzantine procedures that impose 
significant transaction costs. Third, too often class 
actions reach settlements that reward class membci'S 
with pennies on the dollar, if that- Taken together, 
these three problems result in many class actions that 
fail to provide consumers with meaning hil relief for 
the violation of their individual rights. 


1. Delay in Recovery 

The nature of even .succes.sful class actions (requent- 
ly leads to long delays before class members receive 
relief. The Typical class action ’ is characterized by 
“procedural complexity and slow pacc.’’^' A recent 
study of all class action settlements in federal courts 
in 2006 and 2007 found chat consumer ckss ac- 
tions on avenige take more than three years from 
the inception of tiie litigation to .settlement.-^'' Data 
from the states show similarly slow ckiss action liti- 
gation. In California, for example, class actions take 
more than two years to proceed from filing to settle- 
ment or verdict at trial.-'’ These studies may actually 
unclerscate the delay because class recovery could be 
further delayed by the appeal of the approval of a 
class action scctlorncnt.'''^ 

Because a dollar today is worth more than a dollar 
tomorrov.', the loss of the time value of money is 
an affirmative harm. And to the extent that delay 
increases the class attorneys' ability to claim greater- 
fees vis-a-vis the seldement fund by inflating rhe 
lodestar, the delay Ivarni.s class members by reduc- 
ing their compensation. It is difificult to conclude 
that consumers receive meaningful relief when they 
receive it years after they have suffered harm. 

2. Obstacles to Recovery 

Even when class actions reach a final resolution chat 
is favorable to consumers, it is still difficult for class 
members to obtain rccov'cry. This difficulty follows 
fi:om structural inefficiencies in the class action 
mechanism. Two significant practical difficulties ai-c 
involverl in delivering compensation to consumers. 

First, the administrator of the class settlement fund 
or class damages award mast identify the class mem- 
bers and notify them of rhe settlement or favorable 
iudgnient.^'' But even when individual class mem- 
bers ate identifiable by name, it may not be feasible 
CO find current addresses for most of them.--® In the- 
ory, “publication notice’’ (notifying cla.s\s member.s 
of settlement or judgment through advertisements 



44 


in major periodicals) may compensate for lack of 
individual notice; hut in practice, it, coo, may prove 
ineffective.-’" Therefore, the available data indicate 
that identifying and norifying absent class members 
of their right to recovery ‘'will often prove to be 
both difficult and inefficient.”'*'^ 

Second, class members may have to decipher and 
complete a complex settlement notice and claim 
form in order to receive compensation under the 
class serclemcntd' For example, the FTC objected 
to a recent class action serdement that not only 
'‘releaseid] the claims of some 500,000 class mem- 
bers for, at best, pennies on the dollar” but did so in 
a way thac required consumers to !ill out a detailed 
and confusing questionnaire to obtain relief and 
thus ‘'appcai’icdj purposefully designed to make it 
difficult for consumers to make claims.”'*" In a case 
I recently argued to the Third Circuit, the five-page 
claim form had told class members that they needed 
to provide eendence of the date of purchase to make 
a claim for more than $5, hut the district court ad- 
judicated the settlement as fair because class mem- 
bers could have submitted photographic evidence 
of product ownership; it’s little wonder that class 
members made claims on less than a tenth of the 
settlement fund.''' Similarly, in Dinvcyv. Volkswagen 
the Third Circuit and the district court di.s- 
agreed as to whether owners of a million vehicles in 
an uncertified subclass -vvete allowed to make claims 
for repair reimbursement from a sctiiemcnt fund.'*^ 
If sophisticated judicial officials could not parse the 
notice and settlement and come to the same con elu- 
sion, how could class members be expected not to 
err a substantial percentage of the time? 

Indeed, the incentives for class action attorneys and 
defendants encourage the creation of claims pro- 
cesses that make it prohibitively difficult for class 
members to make successful claims. The structure 
of class actions encourages tacit collusion between 
class attorneys, who ai-c trying to maximize the ap- 
parent value of the class settlement and thus their 
claim TO fees, and dclcndjuits, who seek to minimize 
the costs of serriement.'''^ By agreeing to a settlement 


process that appears to provide meaningful relief, 
but in operation imposes obstacles to actual relief, 
class attorneys and defenduants can maximize the 
artorneys’ fees and minimize rhe settlement costs 
to their mutual benefit at the expense of the class 
members.'*' The creation of artificial obstacles to 
relief is all too common because the award to the 
class and the iigreement on attorney fees represent 
a package deal to defendants in class actions. \Tfficn 
district courts fail to inquire into actual claims rates 
and class recovery vind instead accept exaggerated 
fictional assumprions about the size of rhe settle- 
ment, any incentive for the class attorneys not to 
go along with the defendants' desire to minimize 
claims is eliminated.'*^ 

Such transaction costs may explain the “modest 
to negligible” claims rates in small-claims class ac- 
tions where the settlement requires class members 
affirmatively to file clairn.s.’' For many consumers 
in such circumstances, it is simply mtt worth the 
hassle to pur.sue their claims. 1 he concern of the 
Ninth Circuit in Concepcion, then — that individual 
arbitration was procedn rally deficient because many 
individuals would not bother to seek relief through 
the arbitration process^” — is neither unique to arbi- 
tration nor solved by class actions. 

As Omri Bcn-Shaliar argues, rhe obstacles to recov- 
ery mean that the class action can end up as regres- 
sive wealth redistribution because the costs of litiga- 
tion are borne across the board, but higher-educated 
consumers are better situated to take advantage of 
the claims process.^’ If anything, Ben-Shahar un- 
derstates the problem, because the majority of the 
litigation costs go to relatively wcll-ro-do attorneys 
(plaintiffs and defense) and experts and claims ad- 
ministrators, rather than to consumers.^" The degree 
to which the class action system benefits attorneys, 
rather than class members, leads to my next poinc. 

3> huidequate Compensation 

Although ni<>st si}cccssful class action litigation under 
Rule 23 is resolved in the form of a class settlement. 
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such cliAss settiements frequently provide little or no 
meaningful compensation to consumers. Indeed, a.sig- 
nificant number of consumer class .settlements do not 
provide consumers with any monetary relief whatso- 
ever. This systematic imder-ctrmpensation is the prod- 
i3ct or two sfructural problems in class actions. First, 
because class attorneys' lees generally come from the 
same .source as the cla.ss members’ compensation — the 
defendant — class attorneys settling class claims have a 
fundamental conflict of interest.*'- Second, to the ex- 
tent that chrss attorneys exploit that conflict of inter- 
est, judges lack the ne'ecssary information or incentive 
to rectify self-dealing in most cases. 

The principal reason for the failure of many clas.s 
settlements to protdde meaningful compensation is 
obvious: class artorncy’’s have incentives to engage in 
self-dealing during the negotiation of clas.s .settle- 
ments, which often occur simultaneously with the 
negotiation ol attorneys’ Ice payments.^^ Because 
class members, especially those in a small-claims 
consumer class action, have small stakes in the case 
and therefore usually do not closely monitor their 
attorneys’ conduct, class attorney.s often are able 
to obtain high fees without obtaining meaningful 
compensation tor class members. 

Indeed, all three branches of government have rec- 
ognized this economic reality. In enacting the Class 
.Action Fairness Act (CAFA) of 2005,’^ Congress 
found that “Icjlass mernber.s often receive little or 
no benefit from class actions, and are .sometimes 
harmed, such as svhcrc . . . counsel are avzarded large 
fees, while leaving class members with coupons or 
other avr'ards of little or no valuc.’'^ ' 

Similarly, the FTC has recognired tliat “felxcessive 
class action attorney fee awards repre.sent a .substan- 
tial .source of consumer harm.”^'^ Indeed, the ago^cy'; 
at least in the Bush administration, objected to class 
settlements that it has concluded do not adequarcly 
protect consumers from self-dealing by rhe class at- 
torneys.’^ 

Courus also have recognized the harm to consumer 
welfare caused by the clas-s attorney^’s conflict of in- 


tere.st.*- As Judge Friendly put it, “a juicy bird in 
the hand is worth more than the sfision of a much 
larger one in the bush.”'^‘ Tn other words, “the ne- 
gotiator on the plaintiffs’ side, that is, the lawyer 
for rhe class, is potentially an unreliable agent of his 
principals,” given the possibility that he may trade 
a small class award for the relatively certainty of a 
high fee award.''’' 

Tfie empirical evidence indicates that in a signifi- 
caju number of casc*s, this conflict of interest leads 
ro an inailequatc class settlement. For example, the 
Senate report to (.2AFA canvassed a number of cas- 
es that illustrate that ‘state court judges ... readily 
approv'lel class action settlements that offer little — 
if any — meatiingfu! recoveiy to the cla.ss members 
and simply' transfer money from corporations to 
cla.% coun.sel.”'^-'* .And a RAND study found that the 
class attorneys' fee awai'ds were greater than the total 
cash payment to elass members in the state-courr 
consumer class actions that were examined/’' “iC| 
lass counsel were sometimes simply interested in 
finding a settlement: price that the defendants would 
agree to” accept regardless whether it adequately 
compensated rhe class members.'’^ 

This risk of undcr-compensation may he particular- 
ly acute in consumer class actions. The Fitzpatrick 
study of federal class action .settlements indicates 
that a higher proportion of consumer class actions 
than class actions in general are: (i) certified as set- 
tlement classes; and (ii) involve nonmonetary relief 
in wiiole or in part.*^ Scrclcmcnt classes increase the 
risk of a “reverse auction” in which plaintiffs' attor- 
neys compete to offer a defendant the lowest scttlc- 
menr price. 

In addition, the Fitzpatrick study indicates that non- 
monetary relief, which is less likely to compensate 
class members, maybe more prevalent in consumer 
class actions. The study found that 26 percent of 
consumer class actions in the data set provided for 
no cash rcliel at all; 30 percent included in-kind re- 
lief, in the form of coupoms, vouchers, and the like, 
as at least part of the relief granted; and 37 percent 
involved injunctive or declaratory relief of some 
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sort.^^ These data are particularly troubling because 
consumers are far less likely to be adequately com- 
pensated by in-ldnd or injunctive relief. 

Coupon settlements. It is easy to see why class .at- 
torneys and defendants may prefer coupon settle- 
ments. They can use coupons to inflate the apparent 
value of the propo.sed settlement by claiming that 
the coupons’ nominal value is the actual value to the 
class members.'^'-' 

Coupon settlements, however, sutler from several 
flav^, including that ‘■'they often do not p>rovide 
meaningful compensation to class members. ’^'' in- 
deed, in general, “[cjompensation in kind is worth 
less than cash of the same nominal value,”'’ par- 
ticularly in the case of nontransfcrablc coupons.'^ 
Moreover, coupons often include ‘‘restrictions in- 
tended to make redemption difficult.'''' Unsurpris- 
ingly, therefore, the redemption rate for a coupon 
without a secondjary market is a minuscule 1-3 per- 
cent, and cases abound in which only a few class 
members redeem their coupons. '"^ 

Although CAFA was partly designed to discour- 
age the use ofvaluele,ss coupons, ’' it does not apply 
to all class action.s, and recent coupon settlements 
indicate that the problem persists. In Washington, 
D.C., a court recently approved a coupon settle- 
ment involving Envision EMI, an organizer of 201.I9 
inauguration conferences.''' According to the class 
complaint, 15.000 students paid over $2,300 to at- 
tend the conferences, but Envision EMI did not de- 
liver what was promi.sed. The class settlement pro- 
sides the clas,s members with two $625 coupons to 
attend future Envision EMI conferences — with the 
possibility that class members would nor be able to 
use their coupons to attend the conference of their 
choice, given that only 10 percent of seats at any 
given conference svill be allowed to redeem cou- 
pons. The court approved the settlement over the 
objection of several state attorneys general. Thus, 
the coupons help Envision EMI stay in business and 
force the class members to deal with the same hrm 
that they allege failed to deliver a conference worth 
the more dian $2,300 that they paid to attend it. 


In another case, Missouri courts permitted class at- 
torneys to walk away with $21 million in cash — 
twice a likely inflated lodestar — by valuing the 
unlikely-to-be -redeemed coupons at 100 percent of 
face value.'’' Worse, a number of federal comts have 
permitted settlements to avoid CAE A scrutiny by 
the simple use of a thesaurus to recharacterize "cou- 
pons" subject to CAFA as "gift cards” or "injunc- 
tive relief” that need no special treamicnt.''* Surely 
CAFA’s distaste for coupons was not merely a mat- 
ter of scm,anrics. 

Cy pres. To the extent that CAFA has undermined 
the use of coupon settlements as a means for class 
attorneys to increase their lees at the expense of con- 
sumers, new tactics have taleen their place. Thus, al- 
though CAEA addresses some self-dealing, it has also 
created a game of Whac-A-Molc in which class attor- 
neys have created new methods for tacit collusion. ''' 

One such tactic is tlie use of ty pm class settlements. 
In its original context, courts used cy pres to ‘'give ef- 
fect to a testator’s intent” when a specified charitable 
gift “had been rendered impossible or impracticable 
because of exigent circumstances”; cy pres .allows the 
court to “put!] the funds to the next closest use."®'’ 
In theory, cy pres is a solution to the problem that 
occurs when class members do not receive com- 
pensation because few members make a claim on 
the settlement fund or when allowing direct claims 
would be prohibitively expensive.®’ 

But in practice, pres ‘‘creates the illusion of class 
Ci3mpcn,sation-”®‘ For example, the court may order 
the defendant to make a payment of goods or ser- 
vices to a third-pai'ty charity while paying the class 
attorneys a fee — and (he resulting benefits may re- 
dound only to the class airorney, the defendant, and 
the charity.®' Like coupon settlements, cy pres may 
be used to “disguis[e] the true cost of a settlement 
to a defendant to maxit'nize the share of the actual 
recovery received by the plaintiffs’ attorneys."®'’ If 
the charitable contribution is one that the defen- 
dant was making, anyway, the cfi;ect on the defen- 
dant is one of a change of accounting entries rather 
that! any cost to the defendant or benefit to the class 
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aside from the attorneys fees.^' The good news is 
that federal courts are starting to crack dowm on 
such abases, if inconsistently.**^' 

One solution would be to cease permitting class at- 
torneys to simply recover based on the percentage 
ol the settlement fund without regard to who <actu- 
ally gees the money from the settlement fund. If, as 
in the Bayer case, class attorneys are allcws'ed to ask 
for $5-1 million from a Sl5 million settlement fund 
even thougli class members will ultimately receive less 
than SvO.25 million of that fiind,®^ class attorneys will 
never have the incentive to structure chtims process- 
es to ensure that class members vs ill acrtjally benefit 
from a settlement. Judge Lee Rosenthal correctly rec- 
ognized the need to structure incentives ex /Jure, ajid 
discounts c^/pres in calculating .settlement benefit. 

Settlement benefits arc similar ly exaggerated by in- 
cluding the standard notice costs' and settlement 
administration costs in the gross settlement fund. 
This falsely assumes that class member's are indif- 
ferent between whether settlement money gt>es to 
third-party settlement admini.stratoni (often with 
relationships with class counsel) or to the class. 
Moreover, notice is a benefit to defendants, not the 
class: it is constitutionally adequate class notice that 
permits defendants to enforce the waiver and release 
in a settlement upon absent class members.**^ 

■And sometimes the attorneys don’t even bother to 
pretend that the settlement benefits the class. Many 
class accions involve settlements in which the class 
attorneys receive fees that arc disproportionate to 
the relief purportedly designed to benefit the class 
members. For example, the settlement in In re Blue- 
tooth Headset Products Liability Litigation did not 
afford class members any monetary benefit but 
provided for $1 00,000 in cy pres awards to charities 
and $850,000 in attorneys’ fees."''’ Thi.s C)'peofrent- 
sccking by class attorneys is all too common and 
does not benefit class members. 

Injunctive relief. All too often, courts approve set- 
tlements that purport to provide injunctive relief 
vdthout determining whether the injunctive relief 


will actually benefit the class members supposedly 
represented by cla.s.s counsel. In a case alleging chat 
gasoline vendors are committing consumer fraud by 
tailing to disclose the basic law of physics that liquid 
expands with temperature, one vendor settled by 
promising to provide “ccrapcranirc-adjusrcd” gal- 
lons to consumers in the future. The district court 
accepted the economically illiterate reasoning that, 
because sucii gallons will be slightly larger in volume 
on averi^e, it meant that future consumers, which 
would include some class members, will be getting 
free gasoline — as if the defendant could not adjust 
its prices to refiecr the higher marginal costs. 

In class action litigation over the sugary spread 
Nutella, two federal district courts accepted cl'aim.s 
that changing the product’s slogan from “An example 
of a tasty yet balanced bre-akfast” into “Turn a bal- 
anced breakfast into a rasty one" was compensation 
for the former slogan's alleged consumer fraud — 
though the attorneys who appeared in the New Jer- 
sey class action were unfortunate to have their fee 
request shaved from $3-7 million to $1.1 million 
when a California federal judge rubber-stamped a 
similarly bloated fee for the identical settlement- ''^ 

The problem is chat courts do not consistently eval- 
uate the difference bcfwccn prospective injunctive 
relief and retrospective injunctive relief, a difference 
that is critical in the consumer cl-ass action context. 
Prospective injunctive relief is not a benefit to the 
class. No changes in future disclo.sures will benefit 
consumers who have already been misled by previ- 
ous statements.^'’ Prospective injunctive relief doe.s 
not compensate class members for past injuries. 

Two hypothetical .settlements demonstrate the prob- 
le«n with attributing pro.S£>ective injunctive relief in 
a [uisrepresentation case to be a benefit to the class, 
imagine the hyjxtthctical consumer fraud class ac- 
tion Seinfeldv. Kramer Non-Fat Yogurt, where a class 
sties a shop selling “non-fat yogurt ’ that turns out to 
be full of tat7^ If the pai tics settled for injunctive re- 
lief whereby the defendant agreed to correctly label 
its full-fat yogurt in the future, that would be of no 
benefit to the class for their prei’ious injuries — even 
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if, as here, there happened to be some overlap be- 
tsveen the class members and the set of people who 
purchased non-fat yogurt in the futine. The class 
members only benefit to the extent that they make 
additional purchases horn the defendant, and that 
benefit is presumably reflected in the price they pay 
for those new purcha,ses. 

Another example: imagine the hyporhctical con- 
sumer fraud class action Gatshy v. Weit Egg, where 
the class sues over West Egg selling packages of a 
dozen eggs that only have ten eggs in them. If the 
parties settled with injunctive relief that required 
West Egg to include ar least 12 ej^s in every “dozen 
eggs'’ package, that again provides no benefit to the 
class for ihck prevlotis injuries, even if, once again, 
there happened to be some overlap between the class 
members and the set of people who purchased West 
Eggs in the future. The lack of benefit becomes even 
more apparent if West raises its pirice for a “dozen” 
eggs from $2.00 to $2.40.'^^ 

Note the problem of “lealdness” in both these settle- 
ments that demonstrates the inherent illusorincss of 
prospective injunctive relief in a consumer class ac- 
tion. A defendant forced to change busine.ss practic- 
es by prospective injunctive relief can simply choo.se 
to piLss along those additional costs to its custom- 
ers; West Egg customers get 20 percent more eggs 
than before the settlement bur are paying 20 percent 
more for the package. There is no benefit even to 
future purchasers, much less the class. An injunc- 
tion may require a defendant to change its business 
practices, but if the injunction does not also regu- 
late the defendants pricing, any increase in the cost 
of business will be passed along to the consumer. 

In contrast, retrospective injunctive relief, provided 
TO class members with durable goods, can be a bene- 
fit. For example, in Hanlon Chrysler Corp.^^ plain- 
tiffs alleged that Chrysler sold vehicles with a defec- 
tive nuiik latch; the case settled with Chrysler agree- 
ing to j'cpair class members’ ■\'ehicies. That injimccivc 
relief directly compensated the Hanlon class; before 
the settlement, class members ow'ned an allegedly 


defective vehicle that was hypothetically worth le,ss 
than what they p>aid for it; after the settlement, class 
members owned a vehicle that had been fixed in a 
recall, increasing its value at the margin. The Han- 
Inn settlement may be problematic for other reasons 
(class members who had akeady sold or totaled their 
vehicles received nothing), but to the extent that the 
.settlement was re,sponsible for the retro.spective in- 
junctive relief, that injunctive relief was a benefit to 
the class. Unfortunately, courts all too frequently fail 
to make the relevant distinction. 

Courts also all too frequently fail to inquire into 
whether the proposed injunction makes any dif- 
ference at the margin to consumers. Cias,s coun.sel 
walked away with a $13 million fee in the merit- 
less Blessing v. Sirius XM, Inc. class action litiga- 
tion because they convinced a district court that a 
five-monrh offer to provide Siriiis subscriptions for 
$12.99 per month was worth $180 million to cla.ss 
members.''' This injunctive relief was of little sol- 
ace to my client and other class members, as they 
were paying under $5 per month for their service. 
Any class members who accepted the Telicf” would 
have been nearly $100 worse off than if they had 
.simply called up Sirias and asked for the discounted 
price.^^ Neither the district court nor the Second 
Circuit Court of Appeals even tried to refute this 
truism when rubber-stamping the sertiement; both 
opinions simply ignored the argument and provided 
no evidence that the court had a rc.asoned response 
to it. Class coun.sel effectively acted as a market- 
ing agent to improve the profits of their purported 
adversaries rather than as a fiduciary for their cli- 
ents — chough there is wrtually no chance that any 
state bar disciplinary authorit)’ would punish class 
counsel for doing so. 

Indeed, in some cases, the problem of under-com- 
pensation and .self-dealing is so severe that cla,s.s 
settlements unambiguously harm cki.s.s members by 
putting them in a worse position than they were in 
before the litigation began. The CAFA Senate re- 
port discusses two such cases, including the “infa- 
mous Bank of Boston class action settlement,” in 
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which an Alabama state court approved a settlement 
in which the attorneys' Fees were subtracted from 
class member escrow accounts, thus leading, in 
many cases, to class members losing money to pay 
the class attorneys' $8.5 million lee.“^ 

The problems arising from the class attorneys' con- 
flict of interest are inevitable, but courts do not 
have any effective means to police all abusive class 
settlements. Although courts are tasked with ensur- 
ing chat class atcornc)^ act as fiduciaries for tlic class 
as a whole, they often do not have the informa- 
tion necessary to measure whether the class attontey 
and detendant have arrived at a fair sctdcmcnti ac- 
cordingly, courts cannot easily act to prevent attor- 
ney self-dealingf Moreover, courts' incentives are 
poorly structured; approving an unfair .settlement 
vni! rarely result in reversal, both becau.se appellate 
review tends to be deferential and because objectors 
rarely have the financial incentive to follow through 
on an appeal. The incentive to follow through with 
an appeal is perversely muted ivhen aji appeal would 
have a high likelihood of success: class counsel will 
always have more at .stake than an objector will, and 
a for-profit objector whose appeal might be suc- 
cessful can maxiini/c his financial return by a quid 
pro quo with the class counsel — being paid to walk 
away — at the expense of the class. Indeed, for-profit 
objectors are usually better off if they hse objections 
at the district-court level and proceed with an ap- 
peal because that maximiyes their chances that they 
vail be paid to go away; .such payments are substan- 
tially more lucrative than the possibility of fees for a 
successful objection. This all adds up to courts hav- 
ing little incentive to assess settlement proposals and 
little information with which to do so. 

A coLirt’.s comparative lack of inforntation may 
explain the weight chat courw afford in readewing 
clas-s settlements to the “judgment of the parties,” 
as presented by the attorneys, as to whether the 
settlement “is fair and reasonabIe.”'°^ It perhaps’ 
makes sense to defer to the judgment of the parries 
as to the fairness of a settlement between the defen- 
dant and the class members. But given their con- 


flict of interest, class attorneyV judgment cannot be 
expected to reprc.sent the class members interest-s 
fairly in all c.ascs: class cx)unscl w’ishc,s to maximize 
its fees, while the defendant is largely indifferent as 
to the division of the spoils. Therefore, there is a 
significant risk that judges will approve clas.s settle- 
ments that do not provide meaningful relief to class 
plaintiffs, particularly when the clas.s relief comes in 
the form of in-kind or injunctive remedies that are 
difficult to value. 

Courts could do more in consumer class actions 
lo reduce the asymmetries. When confronted with 
a multi-district litigation and multiple competing 
class actions, courts often ask the parties to coop- 
erate ai^d dKwy up the work amongst themselves. 
Instead, they .should encourage competition: auc- 
tion off the right to rep>re.sent the national consumer 
class to the qualified firm willing to guarantee the 
highest settlement tor the lowest price to the class. 
If the rent-seeking is competed away, class members 
win be more likely to benefit.'"^ 

In sum, class actions are far from an exceptional 
means of affording consumers meaningful relief 
Relief via class action is almost always untimely. 
Recovering it involves significant transaction costs, 
and when consumers do obtain such relict, it is of- 
ten less than they deserve. Thus, in many cases, class 
actions prove particularly inadequate to the task of 
affording consumers access to meaningful relief 

B. individual Arbitration Often Affords Con- 
sumers Greater Access to Meaningful Relief. 

While class actions are inefficient, typically involv- 
ing protracted litigation over collateral issues such 
as di.scovcry and class certification, arbitration pro- 
vides for a speedy resolution of claims and benefits 
consumers with small claims by reducing the costs 
of dispute resolution below its potential expected 
return. Thus, by comparison, class actions are not 
exceptional and, indeed, in many cases, arc less ef- 
fective than arbitration in providing consumers 
with meaningful relief. 
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The compiiradve efficiency of iirhitration over ciass 
remedies and litigadon is borne out by empirical 
evidence. ‘’Virnially every study considering the is- 
sue ha.s concluded that results in arbitration are far 
swifter than those in liiigation.'’"^^ For example, a 
recent study by the Searle Center found that “the 
average time from filing to final awai'd for the con- 
sumer arbitrations studied was 6.S) months.”'"^ By 
contrast, federal class actions tetke more than three 
years on average to reach settlement. The cost of this 
delay is borne by the injured class members. Indeed, 
legal ethics rules prohibiting contact with a '“repre- 
sented party” can be used by plaintiffs’ counsel to 
prevent a defendant from prothding sadsfactoiy cus- 
tomer service once a class is certified. 

In addition to being more efficietit, arbitration of- 
fers consumers races of recovery that are compara- 
ble svith, and perhaps superior to, class actions. A 
survey of the empirical literature shows that “most 
measures — raw win rates, comparative win rates, 
comparative recoveries, and compararive recoveries 
relative to amounts claimed — do not siipport the 
claim chat consumers and employees achieve infe- 
rior results in arbitration compared to litigation.”’'-'^ 
Indeed, in maity cases, recovery rates in arbitration 
ai'c likely to be more favorable to consumers than 
recovery rates in class actions. A 2007 report by the 
American Arbitration .^Association showed that ap- 
proximately 60 percent of arbitrations were settled 
by mutual agreement or withdrawn; of the cases 
chat reached decision, consumers prevailed 48 per- 
cent of the rime when chc}^ brought the action. By 
contrast, 80 percent of putadvc consumer-initiated 
class actions arc never certified,'^'-' leaving the pu- 
tative class in those cases with either no recovery 
or with nuisance levels of recovery, reflecting class 
counsel’s fear of losing the certification motion. Of 
the remaining 20 percent of putative class actions 
that oi'c certified, the vast majority scrrlc.’^’ Class 
settlements, moreover, in many cases offer a particu- 
larly ineffective vehicle for consumer recovery, given 
the barriers to recovery and the dead-end problems 
discussed above. Weil-designed arbitration agree- 
ments have multiple features designed to avoid 


these types of problems and thus to provide con- 
sumers with a more realistic opportunity at recovery 
than class actions. 

Consumers, unsurprisingly, prefer arbitration over 
litigadon. In 2005, Harris Interactive surveyed 609 
adults who had participated in some type of arbitra- 
tion, finding that they reported several advantages 
of ai'bitration over litigadon: 74 percent said that it 
was faster, 63 percent said that it was simpler, and 
51 percent said that it was cheaper than litigation.'’’ 
Nearly two-thirds of those surveyed reported them- 
selves likely to arbitrate again, including one-third 
of those who had lost their claims.^'-* And a 2003 
study by the ^American Bar Association of approxi- 
mately 700 lawyers in its litigation section foimd 
that over 8(> p>crcent believed that arbitration was a.s 
or more cost-effective than litigation, 'with 75 per- 
cent reporting the outcomes in arbitration equal to 
or better than the outcomes in Udgationo''^ 

Studies to the contiaiy are usually cherry-picked or 
fail to make the appropriate apples-to-apples com- 
parisons. The notorious 2007 Public Citizen study, 
which outraged readers with a finding that “con- 
sumers lost 94 percent of the time,” focused solely 
on collccdons cases, where consumers lose 96 per- 
cent of the time in court: 

Moreover, even in the cases where Public Citizen 
identifies the business as the prevailing party, the 
consumer was frequently successful in reducing 
the amount the business sought. Consiuiiers won 
reductions in 37.4 percent of the cases that w'ent 
to hearing, with a median reduction of S824. 
Mf)re impressive, in 3,632 of rhe 16,054 cases 
where there vvaas no hearing because the respon- 
dent defaulted, the arbitrator refused to award 
the entire amount the business requested. The 
median reduction for consumers was $599. This 
may be because “lijn cases administered under the 
NA.F Code of Procedure, the arbitrator considers 
all evidence, whether or not (here is a resp(.)nse 
to the claim." This added layer of protection is 
unavailable to consumers in civil litigation, where 
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dcfaiiit judgments arc entered on sums certain 
without consideration of the underlying evidence. 
The average consumer thus comes otit ahead in 
arbitration, compared with court. 

Certainly, class members without meritorious 
ciaims vdii be better off in the class action arena, 
where the threat of expensive litigation can be used 
TO negotiate an in ten'ornn settlement that benefits 
the class representative and the clavss counsel, if no 
one else. But why would we want to encourage that? 
The idea that class actions serve a deterrent effect 
is undermined by the reality of class action prac- 
tice: good behavior is just as subject to profitable 
in terrorem class actions as bad behavior, so long as 
a colorable complaint can be constructed. Class ac- 
tions provide little incentive at the margin to avoid 
bad behavior. This is why AT&T Mobility finds it 
preferable to offer a $10,000 hounty to consumers 
to cake it U) arbitration. 

C. Mandatory Arbitration Clauses Are a 
Conseauene'e of Consumers' Demand for 
Lower Prices. 

Even assuming that class accion.s are an exceptional 
remedy for consumers, there is no need for courts 
to prohibit consumer-friendly individual arbitra- 
tion agreements. Tf clas.s acfion.s arc moie efficient 
at providing consumer relief than an arbitration 
agreement such as AT&T Mobility's, the market 
will make them available for two reasons. First, the 
perceived quality of a company’s prtKess for resolv- 
ing customer complaints is reflected in brand image 
and loyalty, and thus a mf>re efficient prrKess leads 
to increased demand and the ability to command 
above-market prices. Second, the efficiency of com- 
plaint-resolution processes results in cost savings 
that ai'c passed along to consumers in the form of 
lower prices. 

Customers ittiplicitly take complaint-re.solution 
mcchanism.s into account wken ntakingpurcha.se de- 
cisions. Succes.sfu! complaint resolution creates po.si- 
tit^c feelings in individuals totvai'd a company, fos- 


tering loyalt)' and increasing the likelihood of repeat 
or continued business in individuals wffio otherwise 
had a negative experience.'*' Moreover, the qual- 
ity of a company’s atmplaint resolution is reflected 
in brand image and reputation, a.s customer.s .share 
their experiences through positive recommendatioiis 
or denigration. Brand image and castomer loyalty 
arc significant drivers of purchase decisions, allowing 
firms with Irtyal customers and positive brand image 
to choi'gc a premium over their competitors.*^’ Cus- 
tomers are rhu-s, in efl'ect, willing to pay a premium 
to purchase products and services from companies 
witii effective compiaint-re.solution mechanisms. 

Moreover, to the extent that efficient complaint- 
icsolution processes reduce transaction costs for 
businesses in resolving complaints, these savings are 
passed along to consumers. The Supreme Court 
has long recognized as much in the admiralty con- 
text;*'’’ the same market pre.s.sures do not di.sappear 
on dry land.’^To the extent that itKli\’idual arbitra- 
tion can lower transaction costs compared with class 
action litigation and arbitration, customers will 
directly benefit. Customers may therefore choose 
companies offering efficient complaint-resolution 
mechanisms in order to capture these cost saeangs. 

The market already reflects complaint resolution 
through customer ioyalt)^ and pricing. Customers 
make purchase decisions based on their personal 
preferences as to the balance of cost and quality of 
customer service, and they reward companies that 
provide t:hem with better service at lower prices. Al- 
lowing customers to .select providers based on their 
preferences is not substantively unconscionable. 

The idea that coiisuincrs arc unfairly forced into ai'- 
bitrarion simply because the clauses arc non-nego- 
ciable is untenable. As Judge Easterhrook has noted: 

Ever since Carnival Cruise Lines, Inc. v. Shute, 
499 U.S. 5^5 (1991), enforced a forum-selection 
clause printed in riny tj'^pe on the back of a cruise- 
ship ticket, it has l>een hard to find decisions hold- 
ing terms invalid on the ground that something 
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is wrong with noii-negoniable terms in form con- 
tracts. Sef also, e.g., Gilmer v. hiterstate/Johmon 
Lane Corp., 500 U.S. 20, 32 (1991) (imcqual bar- 
gaining power docs not justify refusal to cnlf.)rcc an 
arbitration clause in a form contract); Seasoright v. 
American General Financial Seiinres, Inc., 507 F.3d 
967 {6th Cir.2007}. As long as the market is com- 
petitive, sellers must adopt terms that buyers find 
acceptable; onerous rcrnis just lead to low’er pric- 
es. See, e.g., Hill v. Gateway 2000, Inc., 105 F.3d 
1147 (7rh Cir.1997); ProCD, Inc. v. Zeidenbog, 
S6 F.3cl 1447 (7rh Cir.1996): George L. Priest, A 
Theory of the Consumer Product Warranty, 90 Yale 
L.J. 1297 (1981). If buyers prefer juries, then an 
agreement waiwng a jury comes with a lower price 
to compensate bu)"crs for the loss-cliough it bench 
trials reduce the cost of litigation, iheui sellers may 
be better off even at the lower price, for they may 
save more in legal expenses than they forego in re- 
ceipts from customers. 

There is no difference in principle bettveen the 
content of a seller’s form contract and the content 
of that seller’s products. The judiciary docs not 
monitor the comtent of the products, demand- 
ing that a telecom switch provide 50 circuits even 
though the seller promised (and delivered) 40 
circuits. It does not matter that the seller’s offer 
was non-ncgotiablc (if, say, it offered 40-circiiit 
boxes and 100-circuit boxes, but nothing in be- 
tween); just so with procedural ekauses, such as 
jury waivers. As long as rhe price is negotiable 
and the customer may shop elsewhere, consumer 
protection comes from competition rather than 
judicial intervention. Making the institution of 
contract unreliable by trying to adjust matters ex 
post in favor of the weaker parry will just make 
weaker parties worse off in the long run. Origi- 
nal Great American Chocolate Chip Cookie Co. v 
River Valley Cookies, Ltd., 970 F.2d 273, 282 (7th 
Cir.1992) (“The idea that favoring one .side or 
the other in a class of contract disputes can redis- 
tribute wealth is one of the most persistent illu- 
sions of judicial power. It comes from failing to 
consider the full consequences of legal decisions. 


Courts deciding contract cases cannot durably 
shift the balance of advantages to the rveaker side 
of the market; they can only make contracts more 
costly to that side in the future, because [the oth- 
er side] will demand compensarion for bearing 
onerous terms. 

Thus, if class actions provide more efficient mecha- 
nisms for resolving consumers' complaints than an 
arbitration agreement, the market will take that 
into account when pricing products ;uid services. 
If, however, the arbitration agreement is efficient, 
the busine.ss will be able to pa.ss the cost savings 
along to consumers in the form of lower prices. In 
either instance, the market 'will, without aid from 
the courts, protect consiuncr welfare — assuming 
that con.siimcrs have that choice ex ante to prccom- 
mit to arbitration. 

The Supreme Court's decision to protect that con- 
sumer choice in Concepcion has thus benefited con- 
suiiiers. To the extent that consumers — or even a 
substantial minorit)' of consumers — agree with Pub- 
lic Citizen and trial lawyers about rhe horrors of man- 
datory arbitration, businesses will find it profitable 
to advertise the absence of such clauses from their 
contracts. It is precisely because consumers are better 
off in a ivorid where they have the choice of man- 
datory arbirrarion that the plaintiffs’ bar is aggres- 
sively seeking to abolish that choice in the courts, in 
the legislatures, and in the rcgiilatory arena. Sound 
public policy requires rejection of those arguments 
to avoid an unfair wealth transfer from low'er- and 
middlc-cia.s.s consumers to wealthy attorneys. 

HI. FROM CONCEPCION TO ITALIAN COL- 
ORS: THE FUTURE OF ClASS /ACTIONS 

"'^he Supreme Court’s grant of certiorari from 
I the Second Circuit’s ruling in American 
A Express v. Italian Colors Restaurants, if the 
Court reaches a decision on the merits, should help 
illuminarc the .scope of Concepcions holding and the 
future of class action litigation. In the wake of Con- 
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cepcion, some schohirs ;ind activists have argued that 
the decision will largely eliminate class action liti- 
gation. Indeed, in a particularly broad form of this 
argument, Brian Fitzpaciick has claimed that class 
actions are dead alter Concepcion'. “Although many 
commentarors have warned that [Concepcion] could 
lead to the end of consumer class actions, this may 
not even be the half of it; it is possible the decision 
could lead to the end of class actions against busi- 
nesses across most — if not all — of their activities.’”’'’ 

I disagi'ce. Certainly, Concepcion has rcstiltcd in the 
elimination oisome class actions; Public Citizen iden- 
tifies 76 class actions shorr-circitired by courts citing 
Concepcion.''^'^ ^^nd certainly, Fitzpatrick’s premise — 
Concepcion means that every class action based in a 
commercial transaction is potentially subject to an 
arbitration agreement — is correct. But "potentially 
subject” docs not mean “actually subject.” 

At a minimum, class acdons in the employment- 
and securities-law atenas should remain common- 
place after Concepcion. In the consumer context, 
although the seller.s of big-ticket itenas may find 
the savings from ai'bicration sufficient to incur the 
transaction costs of drafting enforceable arbitration 
clauses, consumer class actions more broadly should 
be expected to survive Concepcion. In Italian Colors, 
the Supreme Court has the opportunity to clarify 
the scope of its Concepcion holding, but it is unlikely 
to adopt a rule that precludes all or even most con- 
sumer class actions. 

Employmetit class actio?is. Concepcion dcx;s not 
change the law of employment aibitration: the Su- 
preme Court held in 2001 in Circuit City Stores v. 
Adams that employers could require arbitration of 
Title VII claims because arbitration was just a fo- 
rum-seleccion clause.”^ The last 11 years have not 
seen the death of the employment cia.s.s action in 
federal court, however. Some employers fijid re- 
quiring arbitration worthwhile; others do not.’^’ 
Even when there arc arbitration agreements, fed- 
eral cc^isrts have been willing to let employees argue 
their way out of them: consider Jones v. Halliburton 


Co.,^^ the subject of a recent docuiiientary that had 
much the same scary claim as Fitzpatricks paper. 
Jones attempted to arbitrate her discrimination 
claim against Fialliburron, didn’t like the way the 
arbitration was going, and hied a federal complaint 
with a w'hole new set of tort claims that the Fifrh 
Circuit said precluded arbitration, putting Flalli- 
burton through a few’^ million dollars of attorneys' 
fees and much more costly publicity before a jury 
threw out her claim.s after trial, (The National 
Labor Relations Board has attempted to undo Atl- 
arns by declaring mandatory arbitration clauses to 
be an unfair labor practice, but the courts have been 
largely skeptical of their position. 

Securities class actions. Similarly, nothing about 
Concepcion c\vm^csi the wa.>rld of securities litigation. 
Fitzpatrick says that nothing .stops corporations 
firom requiring shareholders to agree to arbitration 
rather than class action sccuritics-law remedies, but 
that was the status quo before Concepcion. It corpo- 
rations could really force public shareholders to ar- 
bitrate federal securities claims and derivative share- 
holder disputes, they would have done so already. 
But no publicly traded corporation requires arbitra- 
tion of shareholder disputes because the business 
community has been reluctant to require ar bitration 
in the securities context absent a safe-harbor nding 
from the Securities & Exchange CJommission. 

Not only has the SEC thus far refused to grant such 
a safe-harbor ruling, but the commis.sion, without 
much legal authoriejs blocked an arbitration clause 
in an initial public offering (IPO) in the 1980s by 
Franklin First Financial.^’-^ The most recent corpo- 
ration that attempted to innovate by proposing an 
arbitration clause in its IPO, Carlyle, was quickly 
tnau-maued into withdrawing its proposal. 

Carlyle's withdraw'al of its proposal is disappoint- 
ing. Because the provision was to be established 
in an IPO, no preexisting shareholder would have 
been “forced” into accepting the ar bitration clause. 
It is far from clear that corporations generally even 
want arbitration instead of class actions to resolve 
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secLirities-related disputes; there seems to be :i tic- 
it understandisig that paying protection money to 
class counsel in exchange for a broad class v/aiver 
is a relatively cheap means ol resolving lots ol po- 
tentially disruptive litigation. That may be rent- 
seeking and bad public policy and an unfortunate 
tax on shareholders, but it doesn't mean that de- 
fendants don’t prefer it. Still, Carlyle's arbitration 
provision may well have benefited shareholders: 
the clause would not have prevented the applica- 
tion of pcnalries routinely mered out by the De- 
partment of Justice and the SEC; given that such 
penalties are sufficiently draconian as to already 
create principal-agent problems among officers, 
directors, and shareholders, and given that well 
over 98 percent of meritorious civil securities liti- 
gation is simply piling on existing public disclo- 
sures,’" it is hard to say what permitting parasiti- 
cal — or worse, meritless — civil litigation adds to 
investor benefit. One would thus have expected 
a Carlyle stock with an arbitration clause to trade 
at a premium compared with .securities without 
an arbitration clause; the boom in the Rule 144A 
privaac market’-^" suggests how beneficial it is for 
business entities to avoid the additional marginal 
litigation and regulation expense from going pub- 
lic.'-^’ Unfortunately, that natural experiment will 
have to wait for a braver company or for a differ- 
ent political environment. 

CoTismner class actions. When it comes to con- 
sumer litigation, mulriple barriers will keep the 
class action alive. First, there are transactions costs 
in shifting from the default rule of “everyone goes 
to the courthouse” to an arbitration, and most 
consumer transactions do nor have room for those 
kinds of costs. Thus, it you’re buying Bluetooth 
headsets or Rice Kxispies or Breyer’s ice cream or 
diapers or a car seat or gasoline — all of which have 
been the subject of questionable class action settle- 
ments that the Center for Class .Action Fairness 
has recently lirigared — it is highly unlikely that 
the vendor is going to go through the croubie of 
constructing a process that crcarcs an enforceable 
arbitration agreement. 


That leaves the big-ticket items: cars, long-term 
cell-phone contracts, financial services. And 1 fail 
to see the problem there . These arc all competitive 
markets, and vendors have the incentive to provide 
competitive services and prices. Forum-selection 
clauses are part of that bundle. If consumers dislike 
mandatory arbitration clauses and the lower prices 
that come with them (for any savings \w!l largely be 
passed on to the consumer in a compedtive mai'- 
kcr), they will switch companies. 

Second, Concepcion says only that courts cannot take 
discriminatorily unfriendly vie^vs of arbitration, 
nor that they cannot fairly apply unconscionability 
doctrines to arbitration clauses. Thus, the extraor- 
dinarily friendly arbitration provision in the AT HcT 
Mobility contract makes a huge difference. Federal 
and stare cotirrs still strike down as tmconscionabie 
arbitration clauses that are substantially less friendly 
than the AT&T clause.''^ They perhaps do so more 
often than Concepcion anticipates, but the distaste 
of rnaiiy courts for arbitration, combined with other 
Supreme Court cases prohibidng the use of arbitra- 
tion to bar claims entirely,’’'^ means that any arbitra- 
tion clause cannot impose particularly onerous costs 
on access to dispute resolution. 

in the case Italian Colors^ doing so appears to have 
been civil disobedience of a Supreme Court decision 
th<at the Second Circuit did not like.‘^'-' The Second 
Circuit based its decision on rhe premise that, in the 
absence of classwide arbitration, it would be infea- 
sible for an individual claimant to bring an antitrust 
claim, given the expense of expert witnesses. In a 
sharply Wi)rded dissent from the circuit’s decisicjn to 
deny an cn banc (full-circuit) rehearing, Chief Judge 
Dennis Jacobs, joined by two of his Second Circuit 
colleagues (in addition to fwo other dissenters),* '’ 
argued that the court s decision in Italian Colors 
wa.s “incompatible wnth the longstanding principle 
of federal law, embodied in the FAA and numer- 
ous Supreme Court precedents, favoring the validiry 
and cnforccabilit)' of arbitration agreements" and 
that the court’s opinion ‘evaded the broad language 
and clear imporr” of Concepcion. 



Certainly, an antitrust claini alleging an abuse of 
market power presents a different scenario for ar- 
bitration clauses from that of arbitration clauses 
from participants in a competitive market: we are 
less concerned about the latter because we can be 
confident that any gains from the arbitration clause 
will be passed along to constimers. (Thar said, this 
antitrust claim looks particularly weak. Even aside 
from the fact that so-called t)’’ing arrangements are 
not anticompetitive/ American Express hardly has 
any sore of niiU'kcc power svich the retail industry; 
any number of vendors refuse to do business with 
it.) But the Second Circuit erred in assuming that 
class arbitration is the only way to achieve aggregate 
arbitration. The confidentiality provisions ttf an ar- 
bitration clause need not preclude an attorney from 
using the same expert witness report in multiple 
arbitrations and thus making the co.st of an expert 
non-prohibitb'c; the resulting aggregate litigarion 
will be opt-in, rather than opt-out, but is hardly 
infeasible. American Express did not help its case 
by failing to put evidence in the district court that 
an individiial company couJd prevail on a meritori- 
ous antitrust claim (and if they lose at the Supreme 
Court, it will be because the Court refuses to inquire 
into the hcdonal findings of the Second Circuit'-'), 
but, as Judge Jacobs’s dissent from rehearing cn banc 
noted, it plaintiffs can defeat arbitration clause's by 
forcing litigation over the feasibility of proceeding 
vnth arbitration, the exception will .sv.'ailow the rule 
and de.stroy the advantages of arbitration to consum- 
ers. Corporations seeking to u.se mandatory arbitra- 
don clauses should consider resvriting the clauses to 
preempt the sort of arguments made in Italian Colors 
with more explicit provisions for voiiintary joinder 
of claims and opt-in aggregate litigation. 

But that sort of constraint proves tliat Concepcion 
xvill not create the parade of horrors suggested by 
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the academic community. The likely equilibrium 
will find corporate defendants unlikely to enforce 
arbitration clauses that do not provide sufficient 
incentive to prosecute individual claims; one 
hopes that the Supreme Court’s decision in Ital- 
ian Colors is nuanced enough to avoid the dangers 
Chief Judge Jacobs warned of. Bright-line rules 
have advant^^es. That both parties have asked 
for a holding on narrow grouncLs within existing 
precedent, rat!)er than for a broad-.sweeping rule, 
suggests that whatever the Supreme Court decides 
in Italian Colors will have far less effect than what 
advocates on either side are contending in the run- 
up to the oral aigtimcnt. 

Class actions have their place in the litigarion system, 
but have lu'cn prone to id>iisc, wth di.sproportion- 
ately little of the resulting diversion of wealth from 
productive sectors of society to the consumers and 
sharcholdciTi whom the class action device was sup- 
posed to benefit. The optimal number of class actious 
k certainly gfearer than zero but also certainly less 
than the number we have today. (That 96 percent 
of all mergers are challenged in aggregate litigation 
alleging breach of fiduciaiy duty for failmc to dis- 
close, and then almc'st invariably quickly settled tor 
trisial disclosures, is correctly characterized by Profes- 
sor Coffee as “polite extortion. ’''^^) Yet opponents ot 
arbitration have largely failed to address these prob- 
lems, and treat c!as.s action.? as an end in themse!ve,s, 
rather than as a means to an end. Giring consum- 
ers the choice of pre-committing to arbitration ar- 
rangements can reduce this litigation tax, and reduce 
inequality-exacerbating wealth rransfers from lowcr- 
and middle-class consumers to wealthy attorneys. 
And competition from alternative dispute resolution 
might prompt the organized bar to engage In the sort 
of reform tiiat better ensures that class action settle- 
ments l>enefit coasumers, rather than attorney's. 
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In /-j A'pt^ric^n Express Merchants' Litigation, 667 F.3d. 204 (2d Cir. 2C12), cert, granted. 133 S.Ct. 594 (U.S. Nov. 
29,2012) (No. 12-133). 

^ 131 S.Ct. 1 740. I founded and manage litigation for the Center for Class Action Fairness, which filed an amicus 
brief for the petitioner in C.oncepcion, co-written by Brian P. Brocks, Charles E. Borden, R. Seth Davis, and myself. 
Some of the material in this paper originaiiy appeared in that brief; other material in this paper has originally 
appeared in other bnefs fiied by Center attorneys, including myself; still other material first appeared on the 
Manhattan institute's Po/nt of iavvwebsite. Any errors in this paper, however, are entirely my responsibility. The 
Center for Class Action Fairness is not affiliated with the Manhattan institute. 

t.g., Brian T. Fitzpatrick, Supreme Court Case Could End Class-Action Suits, San Francisco Ciironiclc (Nov. 7, 

2010); Editorial, Gutting Class Action. N.Y. Tirups (May 1 2, 201 1); Myriam Giiies and Gary Friedman, After 
Class: Aggregate Litigation in The Wake Of AT&T Mobility v. Concepcion, 79 U. Cm. L. Rtv. 623, 623 (2012) 
("Class actions are on the ropes"); Erwin Chemerinsky, Closing the Courthouse Doors. 14 GrllN Bag 2d 275 
(201 1); .Ann Marie Tracey and Shelley McGill, Seeking a Rational Lac^/yer for Consumer Claims After the 
Supreme Court Disconnects Consumers in AT&T Mobility LLC v. Concepcion. 45 Lev. L.A. L. Rtv. 435 (2012); 

Jean R. Stern! ight, Tsunami: AT&T Mobility LLC v Concepcion imoedes Access to Justice. 90 Ont. L. Rtv. 703 
{1G]2); Daniel fisher, Has Scalia Killed The Class Action?, f i- f I'M / / 201 1), http://wvvw.forbes.com/ 

sites/danieifisher/201 i/05/20/has-scaiia-ki!lGd-the-cla3S-ach. V pur^ inc Fubli Citizen): ATcS'I'’/ Concepcion 
Supreme Court Ruling Bad NevvS for Future Class Actions, ‘ i 'Apr. 28, 201 1 ) http://gamepolitics. 

com/201 1/04/28/atampt-v-concepcion-supreme-court-ru! nn bad n-w i j^ur—ciass-actions (quoting Jennifer 
Mercurio, Vice President & General Counsel for the Entertainment Consumers /Association (ECA) as caiiing 
decision "death knei! to class action law^'suits"). 

■' Federni Arbitration Act, 9 U.S.C. §§ 1-16 (2006). 

^ FED. R. CIV. P. 1-85. 

Thomas B. Leary, The FTC and Class Actions. Ffr'fra! Tradf CoMMissiorj (Jan. 25, 2009), http:,''/vW'Av.ftc.gcv/ 
spGGches/iGary/class3Ctionsumm!t.shtm#N_3_ (last visited Jan. 25 201 3}; Benjamin Kaplan, Continuing Work of 
the Civil Committee: 1966 Amendments of the Federal Rules of Civil Procedure, 8] Harv. L. Rl'-'. 356 (1 967). 

' Stoit-Nielsen v. Animal Feeds International, 1 30 S. Ct. 1 758 (201 0). 

" Id. 

E.g., Carter Wood, Trial la'^vyers association outlines its20W legislativeagenda, Poini m Lrw (Jan. 11, 2010, 5:43 PM). 
Even when consumers can opt out of mandatory arbitration clauses without paying a higher price, few^ find 
It 'worthwhile to do so. Ebay cleverly took a tactic of giving existing Ebay users an affirmative option to opt 
out of the mandatory arbitration clause. Despite a campaign by Public Citizen to recruit Ebay customers to do 
so en masse, few did. Ebay gets the best of both worlds: its customer base not subject to arbitration is too 
small to attract trial lawyers as a target for class actions, 'while no one can complain that its arbitration clause 
Is unconscionable. One of the reasons that trial lawyers can exploit the class-action device is because few 
consumers use the opt-out or objection mechanism to complain about unfair class action settlements designed 
to benefit the attorneys at the expense of their putative clients. Cf. Christopher Leslie, The Significance of Silence: 
Collective .Action Problems and Class Action Settlements, 59 Fux. L. Ruv. 7 1 (2007). There is a certain irony that 
Ebay is using the same transactions-cost problens to preclude class actions in the first place. Given the claims of 
ami-arbitration advocates that it is the "mandatory," rather than the "arbitration" part of the clause they object 
to, the business community might wish to call the trial bar's bluff and adopt Ebay-like tactics 'where feasible, and 
end any dispute over whether consumers are "forced" into arbitration. Even something as simple as a $5 credit 
tor accepting a default mandatory arbitration clause instead of opting out cf it would be telimg. 
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' Ted Frank, Trial lawyers and AT&T Mobility v. Concepcior): arbitratior) forme, but not for thee. Point op Lpov (Dec. 
?, 20:0, !2:23 PM), http:/Aw/\A/.pointoflaw.com/archives/2010/12/tr!al-iawy'ers-a-3.php. 

Compare Public CiiiiiM, Tin Aubiiraik^n Thaj>, (Sept. 2007) available at, v'AWV.citizen.org/publications/release. 
cfni?iD=7545 with Pptfr B. Ri.TiFrxiF, ARBriRATioN: A Good Dfai for Consumfrs (United States Chainber institute 
for Legal Reform, April 2008) and Sarah Rudolph Cole & Theodore H. Frank, The Curient State of Consumer 
Aibitration, Disit Rlsol, Mao., Fail 2008, at 30. 

'h>d. E.g.. Maddy Sauer and Justin Rood, Sex Assault Suit Vs. Halliburton Killed, Thf Biom^RfFeb. 6, 2008) 
http://abcn€W3,go,conVBlotter/story?id=424S898&pag8= I (incorrectly stating that lawsuit that ‘would be 
arbitrated was "killed''). 

'^5ee John Warner Defense Authorization Act for Fiscal Year 2007, 10 U.S.C. § 987(b) (2006). 

'• For example, CFPB director Richard Cordray recently complained that 9% of bank customers pay 84% of 
overdraft fees, with the implication that regulation is needed to correct this supposed imbalance. http://www. 
consumerfi nance. gov/speeches//prepared-remarks-by-richard-cordray-at-the-cfpb-roundtable-on-overdraft- 
practices/. Of course, as Shannon Phillips points out, what this statistic really reflects is that the vast majority of 
account holders use their accounts responsibly: if someone in that 9% were to do a better job of balancing their 
checkbook, they'd move into the 91%. http://themissingiinc.com./2C12/05/07/iies-damned-lies-and-5tatistic5/. 

But CFPB regulation v/ouid likely punish the 91 % to protect the 9% from themseives. Except that without the 
overdraft fees, banks will find it unprofitable to serve these customers in the first piace, and will instead charge 
monthly fees that significantly reduce access to the banking system for both the responsible and irresponsible 
lower rniddie class. But at least regulators can feel better that they stopped overdraft fees. 

'-E.g., Discover Bank v. Superior Court of Los Angeles, 1 13 P.3d 1 100 (Cal. 2005); Szetela v: Discover Bank, 

1 1 8 Cal. Rptr. 2d 862 (Cal. Ct. App. 2002). Stephen A. Broome, An Unconscionable Appiicable of the 
Unconscionabiiity Doctrine: How the California Courts are Circum\^nting the Federal Arbitration Act, 3 
Hastings Bus. L.J. 39, 54, 66 (2006); Susan Randall, Judicial Attitudes Toward Arbitration and the Resurgence ot 
Unconscionabiiity, 52 Bi.iffalo L.Rtv. 185, 186-187 (2004). 

' ' E.g., Shroye-r v. New Cingular Wireless Services, Inc., 498 F. 3d 976 (9th Cir. 2007). 

Because class action lawsuits, by definition, include multiple plaintiffs, they uniquely afford plaintiffs' attorneys the 
opportunity to "shop" their lawsuits to jurisdictions w^ith substantive iav/s or procedural rules likely to increase the 
value of their ciaims. To remedy this forum-shopping problem, in 2005, Congress passed the Class Action Fairness 
■Act, Pub. L. No. 1 09-2, 1 1 9 Stat. 4 (2005) (CAFA), which required that national class action suits with a sufficiently 
significant amount in controversy are removable to federal court. Nevertheless, the absence of a federal common 
law under Erie v, Tompkins, 304 U.S. 64 (1938), means that even though such class actions are heard in federal 
court, they apply the substantive law of a forum state. See generally Michael Greve, The Upside-Down Consf/fut/on 
22 1 -42 (201 2). CAFA has reduced some of the worst abuses of class-action forum shopping, but some federal 
courts remain better than others for bringing class actions. Ted Frank, The Class Action Fairness Act Two Years Later, 
AEI LiAtiiLiiY OuiLooK, (March 2007), avw/Aao/ear http;/A''Artw.aei.org/fii8S/2C07/03/27/2007032.7_Liability.pdf. 

'"’Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006); 9 U.S.C. § 2. 

Concepcion, 131 S.Ct. at 1744. The guaranteed minimum recovery was increased in 2009 to $1 0,000. Id. at 
1744 n.3. 

^ Laster i: AT&T Mobility LLC, 584 F,3d 849 (2009). 

"Id. at 849 n,9, 

■’Concepcion, 131 S.Ct, 1740. 

'^■'Id. at 1747-48. 

" Id. at 1 747 {quoting Perry v. Thomas, 482 U.S. 483, 493 (1 987)). 

"Id. at 1750-53. 
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- Id aM 753. 

L.g., Brian Fitzpatrick, Do Class Action Lawyers Make Too Little?, 1 58 U. Plmn. L. Rlv. 2043, 2047 (2010); cf. John 
C. Cofine, Jr., Reforming the Securities Class Action: An Essay on Detenence and its Implementation, 1 06 Cc'-lum. 
L. Rfv. 1534 (2006). 

Fld. R. Civ. P. 23(.a)(4); Phillips Petroleum Co. it Shutts, 472 U.S. 797, 811-12 (1985); .see generally Wal-Mart v. 
Dukes. 131 S.Ci. 2541, 2550 (2011). 

Shady Grove Orthopedic Associates u Allstate Ins., 1 30 S.Ct. 1431 (201 0) (federal plaintiffs have right to 
bring class action, notwithstanding state law precluding use of class action to seek punitive damages); Dukes, 

131 S.Ct. 2541. 

Even in terms of deterrence, the class action is a clumsy device Because attorneys' incentives are to bring "big" 
cases, rather than "high-merit" cases, the deterrence value is substantially undermined. Bank of America gets 
sued ever Its overdraft fees because it's big, rather than because it did something wrong. (The Southern Disfrict 
of Florida iVlDL that Bank of America settled paid class members nine cents on the dollar of alleged damages, but 
the class attorneys $123 million for what was virtually a nuisance settlement.) And if Bank of America actually did 
something wrong, the attorneys willing to settle quick and cheap lets It get away with that, because they have 
still made billions on something the attorneys claim was illegal When attorneys can wildly profit from nuisance 
settlements against deep pockets because they do not have to ensure that their clients actually receive any 
proceeds, deterrence is hurt, because the good companies are getting taxed by the class action system almost as 
much as the bad actors are. 

See ivlartin H. Redlsh, Class Actions and the Democratic Difficulty: Rethinking the intersection of Private Litigation 
and Public Coals, 2003 U. Cei. Llcal F. 71 , 71, 77 (2003). 

E.g., J. Marla Glover, Beyond Unconscionabillty: Class Action Waivers and Mandatory Arbitration Agreements, 

59 Vanu. L. Rlv. 1735, 1738 (2006); National .Association of Consumer Advocates, Standards and Guidelines for 
Litigating and Settling Consumer Class Actions, 1 75 F.R.O. 375, 377 (1 998). 

-Mohn C. Coffee, Jr., Understanding the Plaintiffs Attorney: The Implications of Economic Theory for Private 
Enforcement of Law Through Class and Derivative Actions, 86 Colum. L. Rlv. 569, 710 (1986). 

Brian T. Fitzpatrick, An Empirical Study of Class Action Settlerrients and Their Fee Awards. 1 J. Emurical Llaal Siuu. 
81 1 (2010). 

-See Olhcl i> Couki RtstARcn, AuMiNisiRAiivt Oi-licl or ihl Coliris, Fn'iCDiNCA or hrl Siuoy oh Calirornia Class Acik)n 
Litigation 2000-2006: First Iutftim Rfport 1 5-1 6 (Mar. 2009), available at http:/Avwvv.courtlnfc.ca.gov.''refGrGncG/ 
documents/class-acticn-lit-study.pdf. 

''■Wee generally Fitzpatrick, The End of Objector Blackmail. 62 Vand. L. Rlv. 1623,1 624 (2009). 

'’See Fed. R. Civ. P. 23(e)(1); Martin Redish et al., Cy Pres Relief and the Pathologies of the Modern Class Action: A 
Normative and Empirical Analysis, 62 Fla. L. Rtv. 517, 618-19 (2010). 

''■'See Robert H. Klonoff etal.. Making Class Actions Work: The Untapped Potential of the Internet. 69 U. Pitt. L. 

Rev. 727, 730-31 (2008). 

See id. at 731 -32. 

Redish, .supra note 37, at 618, accord Klonoff, supra note 38, at 748. 

The problem is especially troubling In the securities context, where I have found that the pattern and practice 
is for settlement administrators to delay requests for lists of Individual class members from brokers so that 
Individualized notice goes out too late for such class members to actually object to unfair settlements or fee 
requests. When the class member complains about the late notice, the settling parties pretend to be surprised 
'lat the broker took several weeks to provide the list cf individual names, and point fingers at the broker — 

-ven though brokers rarely, if ever, provide the instantaneous response to the settlement administrator that the 
-dministrator's notice procedures assume. Of course, courts presume that parties Intend the reasonably 
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expected consequences of their actions. Should the securities defense bar continue to agree to notice 
procedures that inevitably result in inadequate notice to class members, securities litigation defendants could 
find themselves in an unfortunate situation where they have paid millions of dollars to settle a case without 
obtaining an enforceable waiver; ail it would take is an entrepreneurial plaintiffs' lawyer to bring a second class 
action on behalf of shareholders who did not make claims the first time around, together with perfunctory 
discovery of the settlement administrators' expectations. Cf. Hecht v. United Collection Bureau. 591 F.Bd 
218 (2d Cir, 2012) (refusing to enforce class action settlement waiver where parties failed to give adequate 
individualized notice). The malpractice liability would be tremendous; it is surprising that defense attorneys 
countenance such tactics by plaintiffs to deter objections from individual investors who are unlikely to have the 
incentive to file a substantive objection. 

•' See Class Action Fairness Act of 2005 ("CAFA"), Pub. L No. 109-2, § 2, 1 19 Stat. 4, 4 (Feb. IS, 2005); see a/so 
S. Rep. No. 1 09-14, at 4 (2005) (Senate Report on CAFA). 

Intervener FTC's Mot. for Stay 1. 17-18, Cass v. AmeiiDebt, Inc. No. 01 CH 20350 (III. Cir, Ct. 2004), available at 

http://www.ftc.gOv/os/2004/04/040412motion4st3y.pdf- 

In re Baby Products Antitrust Lit, No. 1 2-1 1 55 (3d Cir). 

■^681 F,3d 170 (3d Cir. 2011). 

•“ Compare id. at 1 76 with Dewey v. Volkswagen, 728 F. Supp. 2d 546, 597 (D.N J. 2010). 

-See gene.ra//y John C, Coffee, Jr., The Regulation of Entrepreneurial Litigation: Salandng Fairness and 
Efficiency in the Large Class Action, 54 U. Cm. L. Rlv. 877, 883-84 (1987) ("The classic agency cost problem 
in class actions involves the 'sweetheart' settlement, in which the plaintiff’s attorney trades a high fee award 
for a low recovery."). 

■' in some cases, the complexity of a proposed settlement could lead to consumer harm. The FTC objected to 
the proposed settlement in Chavez v. Netflix, Inc. on this very ground, because the proposed relief was a "free 
one-month upgrade" combined with a "negative option plan" that meant that "new or upgraded service will 
continue automatically, and the member will be billed accordingly, unless he or she takes steps to cancel or 
modify the subscription." FTC's Mem. of Law as Amicus Curiae 2, No. CGC-04-0434884 (C.ai. Super. Ct. Jan. 

5, 2006), available at ht!:p://v.'VA''/.ftc.gov/os/2006/01/netflixamicusbrief.pdf. As the FTC e.xplained, the negative 
option was "more of a promotional vehicle for Netflix than compensation for consumers." Id. at 10. in at least 
one ether case, the settling parties relied upon the inattention of the district court to perforni a bait-and-sv/itch 
and provide class members substantially less relief than what was promised in the settlement notice; the class 
counsel, notwithstanding its fiduciary duty to the ciass, hired an expert to argue against the more favorable 
interpretation of the sottiement proposed by ciass members who complained -about the surprise, Ronald Barusch, 
Dealpolitik: The Good, the Bad and the Ugiy of Class Actions, Wall St. J. (Mar. 24, 2C1 1), available at http://biogs. 
wsj.com/deals,''20 11 /03/24/deal politik-the-good-the-bad-and-the-ugly-of-ciass-octions; Ted Frank, Court rules for 
NVIDIA, Point of Law (May 2, 2011, 2:28 PM), http://w'ww.pointofiaw.com/archives/2010/12/trial-lawyers-a-3.php. 

' • For more on this, see Lester Brickman, Lawyer Barons 349-56 (201 1). 

‘■'’See, e.g., Dfbofiah R. Hfnsifr ft ai ., Ciass Action Diifmmas: PuFtsuiN'.i Pubiic. Goais r'jfi Pi^ivatf Gain 459 (Rand Institute 
for Civil Justice 2000); Gail Hiltebrand & Daniel Torrence, C/a/ms Procedures /n Large Consumer Class Actions and 
Equitable Distribution of Benefits, 28 Santa Clara L. Rlv. 747, 747 (1988) (ciass action "claims procedures are 
ill-SLiited" to ensuring class members obtain compensation); Sullivan v. DB investments. 667 F.3d 273, 329 n. 60 
(3d Cir. 2011) (en banc) ("consumer ciaim filing rates rarely exceed seven percent, even with the most extensive 
notice campaigns"); In re Grand Theft Auto Video Game Consumer Litig., 251 F.R.D, 1 39 (S.D.N.Y, 2008) (2676 
out of 10 million class members made claims); Palamara v. Kings Family Rests., No. 07-317, 2008 WL 1818453, 
at *1-*3 (W.D. Pa. Apr. 22, 2008) ("approximately 1 65 ciass members" out of 291,000 "had obtained a 
voucher" under the settlement); Declaration of Dan Rosenthal M 12, NVIDIA GPi>Lit, No. 5:08-cv-4312-jW, Dkt. 
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No. 35? (founder of class action settleinent claims administrator testifies that claims rates are typically 0.5% to 
1 .5%). In the In re Classmates. com settlement, class counsel fought long and hard to defend a claims process 
■ hat \A/culd have resulted in less than $60,000 in cash to the class; after two successful objections, the settlement 
fund eventually was increased to $3.5 miliiori, though that stiii resulted in just a token payment to hundreds of 
thousands of class members, and zero to millions more. 2012 U.S. Dist. LEXIS S3480 (W.D. Wash. Jun. 1 5, 2012). 

^ 'Laster, 584 F.3d at 856. 

Omui Bln-Siiaiiak, AsbsiiKAiioM .AMI) AccLss io Jusiicc: E'roMOiviic Aamalysis, University of Chicago Institute for Law & 
Economics Clin Research Paper No. 528 (2013). 

‘■''Too, it IS my experience that class action settlements involving classes from lower-income demographics are more 
likely to be structured to pr'O'Vide illusory relief to class members that are less likely to object. 

Mnfasihiv. Fleet Mortgage Cotp., 356 F..3d 781, 785 (7th Cir. 200^). 

‘■'.See, e.g., .!ohn C. Coffee, Jr , Class Wars: The Dilemma of the Mass Tort Class Action, 95 Coiuri. L. Rfv. 1 343, 

1 347-48 (1995); Coffee, supra note 46, at 8S3-S4; Jonathan R. Macey & Geoffrey P. iVliller, The Plaintiffs' 
Attorney's Role in Class Action and Derivative Litigation: Economic Analysis and Recommendations tor Reform, 

58 U. Chi L. Rfv. 1,7-8 (1991). 

In a no\-¥-classic study, Andrew Rosenfeld demonstrated that a class attorney that settles a class action enjoys a 
"settlement premium" above the average attorney's fee awarded in a class action that proceeds to judgment. 

See An Empirical Test of Class-Action Settlement, 5 J. Legal Stud. 113, 115-17 (1976). This premium is consistent 
with the hypothesis developed above, viz., that class attorneys will maximize their fees at the expense of the class 
men'bers' compensation. See also, e g., Coffee, supra note 46, at 883-84. 

^^■CAFA, Pub. L. No. 109-2, § 2, 1 19 Stat. 4. 

^"See id. at 4; see also S. Rep. No. 1 09-4, at 33. 

'''■ R. Ted Cruz, Dir Office of Policy Planning, FTC, Friend of the Court: The Federal Trade Commission's Amicus 
Program, Remarks Before the .Antitrust Section of the American Bar Association 1 3 (Dec. 1 2, 2002), available 
at http://ftc.gov.speeche5/other/tcamicus; Deborah Platt Majoras, Chairw'oman, FTC, Comments at the FTC 
V/orkshop: Protecting Consumer Interests in Class .Actions {Sept. 13, 2004), in 18 Gfo. J. Lfgai Ethk's 1 161, 

1 1 62-63 (2005) (class actions may not "truly serve consumers' interests by providing them appropriate benefits"; 
encouraging "consumers to carefully scrutinize opt-out notices and class action settlement terms and particularly 
attorney fee avA/ards that may reduce the total compensation available to consumers"). 

See Cruz, supra note 58, at 1 3 ("Not infrequently, the interests of a private class action attorney may substantially 
diverge from the interests of the class."). 

See generally red. R. Civ. P. 23(e). 

‘-^'Alleghany Corp. v. Kirby, 333 F.2d 327, 347 (2d Cir. 1 964) (Friendly, J., dissenting). 

Mars Steel Corp. v. Continental III. Nat'! Bank & Trust Co., 834 F.2d 677, 681-82 (7th Cin 1987). 

In recent years, an interesting claim has arisen that this problem is solved by simply negotiating the attorney 
fee sequentially to the class relief, sometimes in a separate fund. This is fiction. "Anyone familiar with the 
most rudimentary principles ot economics knows that that sounds better than it is because the money always 
comes out of the class, whether directly or indirectly." Brian Wolfman & Alan B. Morrison, Representing the 
Unrepresented in Class Actions Seeking Monetary Relief, 7 1 NYU L. Rev. 439, 504 (1 995). The fact that fees may 
not be negotiated until after the rest of the settlement Is resolved makes no economic difference. Settling parties 
:.ire rational economic actors. Even v./hen the negotiations over tees are severed, the parties know in advance that 
inose negotiations are coming, that the defendants have a reservation price based on their internal valuation of 
the litigation, and that every dollar negotiated for the class reduces the amount the defendants are willing to pay 
ass counsel. The defendants can further reasonably estimate in advance what plaintiffs will claim their lodestar 
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to be frcni their ov./r defense costs. Because these future fee negotiations are not an unexpected surprise, 
and because the parties know a settlement will not occur unless the parties agree to an attorney-fee clause, 
the overhang of the future fee negotiations necessarily infects the earlier settlement negotiations. "Even if the 
plaintiff's attorney does not consciously or explicitly bargain for a higher fee at the expense of the beneficiaries, 
it is very iikeiy that this situation has indirect or subliminal effects on the negotiations." Court Awaideci Attorney 
Foes, Report of the Third Circuit Task Force, 108 F.R.D. 237. 265 (1985); cf. also Bluetooth, 654 F.3d at 948 
[neither presence of neutral mediator nor separation of fee negotiations from other settlement negotiations 
demonstrates that a settlement is fair). "In other words, the negotiation of class counsel's attorneys' fees is not 
exempt frorn the truism that there is no such thing as a free lunch." Staton, 327 F.3d at 964, See also Brickman, 
supra note 48, at 522-25. 

S, Rep. No. 109-2, at 14, 33; see also John H. Beisner, Matthew Shors, & Jessica Davidson Miller, Class Action 
"Cops": Public Servants or Private Entrepreneurs?, 57 Stan. L. Rfv. 1-441, 1447-50 (2005) (presenting list of 
"abusive" class settlements). 

Hensler, Class Action Dilemmas, at 14 (profiling case studies), 23 (presenting comparison of attorneys' fees 
with total cash payments), 

'■'■Id. at 427 (emphasis added), 

®hSee Fitzpatrick, supra note 34, 

Howard M. Erichson, CAFA's Impact on Cla^ Action lawyers. 155 U. PbNN. L. Rtv. 1593, 1 606 (2008); Coffee, 
supra note 54, at 1 370 (defining "reverse auction"). 

®5ee Fitzpatrick, supra note 34. 

Geoffrey P. Miller Lori S. Singer, Nonpecuniary Class Action Settlements, 60 L. & CoNitwi^. Pwni^s. 97, 1 08 
(1 997); Brickman, supra note 48, at 346-49. 

" Figueroa v. Sharper Image Corp., 517 F Supp. 2d 1292, 1302 (S.D. Fla. 2007); see also In re Mex. Money Transfer 
Ling., 267 F.3d 743, 748 (7th Cir. 2001). 

' In re Mex. Money Transfer Litig., 267 F.3d at 748. 

"-See, e.g., In re Compact Disc Minimum Advertised Price Antitrust Litig., 21 6 FR.D. 197, 221 n.58 (D. Me. 2003). 

"-'See Christopher R. Leslie, A Market-Based Approach to Coupon Settlements in Antitrust and Consumer Class 
Action Litigation, 49 U.C.L.A. L Rfv. 991, 995 (2002). 

"“'See, e.g., James Tharin & Brian Biockovich, Coupons and the Cass Action Fairness Act, 18 Gin. J. Llc.al Eh lies 
1443, 1445 (2005); Moody v. Sears Roebuck Co., 664 S.E.2d 569, 572, 574 (N.C. App. 2008) (31 7 valid claims 
filed out of 1 ,500,000 member class, for total of $2,402 in total redemption of coupons as compared to more 
than $1,000,000 in attorneys' fees and costs); Union Fidelity Life Ins. Co. v. McCurdy, 781 So. 2d 185, 1SS (AJa. 
2000) (1 13 redemptions cut of 104,000 member class); Jeff Feeiey & Myron Levin, Ford Accord Garners Less 
Than 1 Peirent Participation, BiooF.^riFRe (July 7, 2009) (75 coupons redeemed out cf class of 1 million, while cLass 
attorneys received $25 million in fees and costs): Daniel Fisher, St. Louis Judge Flands La^vyers $21 Million For 
Coupons, Fokblvcom On mil Dockli (June 23, 2010), at http;//blogs.forbes.com/docket/2010/06/23/st-louis-judge- 
hands-lawyers-21 -million-for-coupons/ (Missouri class action settlement of $21 million for lawyers compared to 
$5 million in cash and $34 million in coupons for class). 

•‘■See CAFA, Pub, L. No. 109-2, §§ 2-3, 119 5131.4. 

■ See Radosti v. Envision EMI, LLC, No. 09-887, 201 0 WL 2292343 (D.D.C. June 8. 2010). 

•’’Bachman u A.G. Ed'vvards, Inc., 544 S.W.3d 260 (E.D. Mo. May 31, 201 1) {motion for rehearing and/or transfer 
to Supreme Court denied). 

'■Blessing v Sinus XM, Inc., Mo. 1 1-3696 (2d Cir. Dec. 20, 2012) (summary order) (petition for rehearing pending); 
In re Online DVD Rental Antitrust Lit., No. 4:09-md-2029 (N.D. Cal. 2012) (appeal pending). 
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Cf. Erichson, supta note 67, at 1 6C7 ("CAFA's Whac-a-Moie ef'ect manifests itself in several ways."). 

Redlsh, supia note 37, at 525. 

See id. at 618-19; Thecdore H. Frank, Cy Pres Settlements, Ci ass Acmion Wat-'h (^/3r 2008), at 1 . 

Redlsh, supra note 37, at 525. 

"'Frank, supra note 81 ; see also, e.g.. Coffee, supra note 54, at 1 358 (discussing c.y pres settlement in re Matzo 
Food Prods. Litig., 1 56 F.R.D. 500 (D.N..). 1 994), which seemed a clever "way o’" ailo'wmg the defendant food 
producer ’'simultaneously" to ''dispos[e] cf both stale matzos and a difficult litigation"). 

Frank, supra note 81 , at 21 . 

For example, Kellogg agreed to class action settlements that required it to donate a few million dollars of 
products to food-bank.s — something it was already doing to the tune of tens of millions of dollars a year. 
Dennis u Kellogg, 697 F.3d 858 (9th CIr. 2012) (rejecting settlement). Similarly, in the class action settlement 
in In re Bayer Corp. Combination Aspirin Products Marketing and Sales Practices Litigation, No. Q9-md-2023 
(L.D.N.Y.), wrhere I have an objection pending, the cy pres is targeted for the American Heart Association, 
which not only already regularly receives money from Bayer, but endorses Bayer's aspirin to the exclusion of 
other brands of aspirin. 

^■ Compare Dennis v. Kellogg, 597 F.3d 858 (9th Cir. 2012); Nachshin v. AOL LLC, 563 F.3d 1034 (9th Cir. 2011); 
and Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468 (5th Cir. 201 1), with Lane u Facebook, 696 F.3d 81 1 (9th Cir. 
201 2). In Lane, the cy pres went to a new charity established by defendant Facebook, who could then direct the 
money to recipients favorable to Facebook's lobbying interests. Roger Parloff, Google and Facebook's new tactic 
in the tech wars, CNN MorjFV (Jul 30, 201 2 12:18 PM), http://tech.fortune.cnn corn/201 2/07/30/google-and- 
facebooks-new-tactic-in-the-iech-war's/. 

Bayer is not unique. In the pending Third Circuit case of in re Baby Products .Antitrust Litigation, No. 1 2-1 1 65 (3d 
Cir.), the class will receive less than S3 million of a S35 million settlement fund, while the attorneys were avrvardcd 
$14 million. 

•^in re Heartland Payment Sys., 851 F. Supp. 2d 1040. 1076-77 (S.D. Tex. 2012). 

Hecht V. United Collection Bureau, 691 F.3d 21 8 (2d Cir. 201 2). 

^''554 F.3d 935 (9th Cir. 201 1). On remand, plaintiffs unsuccessfully asserted that the injunctive relief — trivial 
warnings of the open and obvious danger of hearing loss from listening to conversations at loud volume for long 
periods of time — \U3S worth nearly a billion dollars, and the disinct court reduced the request substantially, in the 
absence of a public-interest objector willing to take the matter on appeal, the settlement and excessive fee would 
have been rubber-stamped without Incident. 

Brickman, supra note 48, at 348 & n.58. 

■’med Frank, Food lawsuits, Point of Law (Aug. 23, 2012, 9:00 AM), http://www.pointoflaw.com/archive5/2012/08/ 
food-lawsuits php. Contrast In re Nutella Mktg. and Sales Pract. Lit., No. 3:1 1-cv-1 086 (D.N.J.) with In re Ferrero 
Lit., No. 1 1 -CV-205 (S.D. Cai.). Appeals are pending in both cases. 

-True, 749 F. Supp. 2d at 1077; Synfuel, 463 R3d at 654. 

Cf. Larry David, Seinfeld: The Non-Fat Yogurt (NBC Nov. 4, 1 993). 

Expect the recent class actions brought against Subway over whether their foot-long sandwiches are actually a 
foot long to settle In such a manner. 

^M5G F.3d 101 1 (9th Cir. 1998). 

Blessing v. Sirius XM, Inc., Inc., No. 09 CV 10035HB (S.D.N.Y. Aug. 24, 2011), affd, No. 1 1-3595-CV (2d. Cir. 
Dec. 20, 2012). 

Tru$ \/ Am. Honda Co.. 749 F. Supp. 2d 1052, 1 077 (C.D. Cai. 201 0); Synfuel Tech v. DHL Express, 463 F.3d 546, 
54 (7th Cir. 2006). 

.. Rep. No. 109-14, at 14 (citing Kamilewicz v. Bank of Boston Corp., 92 F3d 505 (7th Cir. 1996)). 
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"■■'■■See Fld. R. Civ. P. 23(e). 

"" See, e.g., Howard M. Downs, Federal Class Actions: Diminished Ffotection for the Class and the Case for 
Reform, 73 Nfis. L. Rfv. 646, 699 (1 994); Wiliiam B. Rubenstein, The Fairness Fleanng: Adversaria! and Regulatory 
Approaches. 53 U.C L.A. L. Rlv. 1435, 1445 (2006). 

''■'’Jones V. Nuclear Pharmacy, Inc., 741 F.2d 322, 324 (10th Cir. 1984). 

" ■ Staton, 327 F.3d at 964 {quoting In re Gen. Motors Corp. Hckup Truck Fuel Tank Prod. Liab. Litig., 55 F. 3d 758, 
819-20 (3d Cir. 1 995)), accord Bluetooth. 654 F.3d at 949; Mirfasihi, 356 F.3d at 785. 
firickman, supra note 48, at 356-60. 

Peter Rutledge, Whither Arbitration?, 6 Gfo. J.L. 8t Pub. Poi'y 549, 571 (2008) (reviewing empirical studies). 

S[ARL[ Civil Justice Center, CoNSUMLrt ARBiTRATioN Beforl t ir American Arbitraton Assoicahon: Exccutve Summary (Mar. 
2009), at http:/AA/vwv,searle arbitration.org/report/exec_summary.php. 

'^■^Cf.. e.g.. Cobell V. Norton, 212 F.R.D. 14 (D.D.C. 2002). 

Rutledge, supra note 1 05, at 550 (survey of empirical literature). 

See American Arbitration Association, Analysis of the American Arbitration Association's Consumer Arbitration 
Caseload, available at htto://VA/Arv.adr.org/si.asp?id=5027. 

' Shannon R. Wheatman, Attorney Choice of Forum in Class Action Litigation: What Difference Does it Make?. 81 
Nomt Damf L. Rbv. 591, 635-36(2006). 

F.g., Thorogcod v. Sears, Roebuck 8i Co.. 624 F.3d 842, 849-50 (7th Cir. 2010). rev'dcn other grounds, 131 

5.Ct. 3060 (2011). 

' - hi.AKKis liNikRAciivb, ARBiiRAiKiN: SiMPiLR, CHb/VtR, AMI F.AsibR Th;\n Liiigaiion (U.S. Chamber Inst, for Legal Reform 2012), 
available at http:./Aw/w.adrforum.com/rcontro[/documents/ResearchStud!GsAndStatistics/2005Harri5Poii.pdf: see 
also Rutledge, supra note 105, at 561. 

' - Id. 

' “’See Section on Litigation Task Force on ADR Effectiveness, Survey On Arbitration Q9, Q13 (Aug. 2003), available 
at http:/AA/ww abanGt.org/iiligation/taskforcG/adr/survGyrGpQrt.pdf; see a/so Rutledge, supra note 1 05, at 561 . 

' " Cole & Frank, supra note 12, at 31 & n.5. 

' Nd. at 32. 

' ' See, e.g.. Tor Wailin .Andreassen, What Drives Customer Loyalty with Complaint Resolution?, 1 J of Sfrv Rfsfarch 
324, 329 (1999). 

' CSee, e.g.. Eugene VV. Anderson, Customer Satisfaction and Word of Mouth. 1 J. oi Slrv. Rlsl^v!i'.!i 5, 5, 1 5 (1 998). 

' ■ Frederick F Reichheid & W. Earl Sasser, Jr., Zero Defections: Quality Comes to Services, 68 Harv. Bus. Rfv. 1 05, 

107 (1990). 

Customer loyalty is a particularly strong predictor of firm success. Because existing customers bring increased 
business at lower costs, customer retention rates have a dramatic impact on a firm's bottom line. Id. at 1 05 
(finding that businesses retaining 5% more customers see 100% increase in profit). 

"'•See, e.g., Stephen Ware, Paying the Price of Process: Judicial Regulation of Consumer Arbitration Agreements. 
2001 J. Dispdtf Rfsoiution 89, 91 (2001); Rutledge, supra note 105, at 579-81 
Carnival Cruise Lines v. Shute, 499 U.S. 585, 594 (1991). 

'".See, e.g., Metro E. Ctr. For Conditioning & Health v. Quest Commc'ns Int'l, I>k., 294 F.3d 924, 92.7 (7th Cir. 

2002 ). 

''^NFC Credit Corp. v. United Business & Indus. Federal Credit Union, 512 F.3d 989 (7th Cir. 2008). 

"''Brian Fitzpatrick, Did the Supreme Court Just Kill the Class Action?, Class Acikjn vyAicii (Sep. 201 1). 

' " Pursi ic. CiTiTFN & Nat'i Ass'n of Consumfr Aon'Ocatfs, Justice Denied: One Year Later: The Harms to Consumers from 
the Supreme Court's Concepcion Decision A,re Plainly Evident 32-3A (April 2012), available at 
http:/AwW'/.citi.zen.org/docuir!enis/concepc!cn-ann!versary-iustice-denied-report.pdf. 
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'■■"532 U.S. 105, 123 (2001). 

Moreover, the NaTionai Labor Relations Board has decided, for the first time in its history, that mandatory 
arbitration agreements are an unfair labor practice in some circumstances. D.R. Hoiton, Inc. and Michael Cuda, 
357 NLRB No. 1 84 (Jan. 3, 201 2). The ultimate effect of this decision will be to reduce wages and increase 
unemployment, with a wealth transfer to attorneys at the expense of employees. Cf. Testimony of Theodore H. 
Frank to Senate Republican Conference 4-5 (Man 15, 2009). 

'■■■583 F.3d 228 (5th Cir. 2009). 

Coffee (HBO 2011). The U.S. Chamber institute for Legal Reform has a useful website debunking many of 
the incorrect claims in the film, http://hotcofteetruth.corn. 

For more on the Tones case, see Ted Frank, Jamie Leigh Jones lawsuit falling apart. Point of Law (Jul. 7, 201 1 , 

1 1 :57 AM ), http7AwAA/.pointoflaw.com/archives/2Ql 1/07/i3mie-leigh-ion.php, and blog posts and articles cited 
therein; Mike Tolson, Jones coverage not a high point for news media, FJr)usioM Ciikonicll (Oct. 3, 201 1). 

Compare Owen v. Bristol Care, inc., No. 1 2-1719, 201 3 WL 57874 (8th Cir. Jan. 7, 201 3) with In re D. R. Horton, 
Inc., 357 NLRB No. 1 84, 2012 WL 36274 (N.L.R.B. Jan 03, 2012), appeal pending. 

"''Ted Frank, The Carlyle IPO, Poini r.i Law (Feb. 5, 2012 8:33 AM), http://www.pointoflaw.com./3rchives/008941 . 
php; Miles Weiss et ah, Carlyle Drops Class-Action Lawsuit Ban as Opposition Mounts, BiooMriFRc, (Feb 3, 201 2 
5:57 PM), http:/Aww.bloomberg.com/newsy201 2-Q2-03/carlyie-drops-class-ac tion-lawsuit-ban.html. 

'"See, e.g., Robert F. Booth Trust v. Crowley, 687 F.3d 314 (7th Cir. 201 2); Feizen v. Andreas, 1 34 F.3d 873, 876 
(7th Cir 1998) (citing academic literature). See also Brickman, supra note 48, at 373 tt. 

James R. Copland, The Shadow Regulatoty State: The Rise of Deferred Prosecution Agreements, 14 Maun. Insi. 
Civ. J. RPi. 1 (2012). 

Dyck, Alexander, Adair Morse, and Luigi Zingales. Who Blows the Whistle on Corporate Fraud? The Jourm.al of 
Fiuancl 65, 6 (2010): 2213-2253 (less than 2% cf fraud uncovered by private securities litigation). 

CoMMu ibt ON Cauial My\K<bis RbcuLAiioN, http:/ywwvv.aei .org/fileM2 008/02/1 4/200802 1 5_ScottPresent3rion.pdf. 
'-"Again, the result of the litigation burden is a wealth-transfer upwards: middie-class investors do not have 
access to the benefits of Rule 1 44A private placements as a matter of regulation, v/hiie wealthy investors do. 
Securities litigation settlements usually also result in wealth-transfers upwards; aside from the millions going 
from the average Investor to wealthy attorneys, securities settlement claims processes almost invariably benefit 
institutional Investors at the expense of individual investors. Cf. Elizabeth Chamblee Burch, Optima! Lead 
Plaintiffs, 54 VAurx L. Rf'a 1 1 09 (201 1 ). 

Chavarria v. Ralphs, S12 F. Supp. 2d 1079 (C.D. Cal. 201 1); Urbino v. Or.kin Services of California inc. No. 
2:11 -a/-05455-CJC(PJWx) 201 1 U.S. Dist. LFXiS 1 14745 (C.D. Cal. Oct. 5, 2011); Reyes v. Macy's, Inc., 202 Cal. 
App.4lh 1 : 1 9 (201 2); Brown v. Ralphs Grocery Co., 197 Cal. App. 4th 489 (201 1 ). 

'•■E.g., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 637 (1985). 

'-"'in re American Express Merchants' Litigation, 581 F.3d 1 39, 142-49 (2d Cir. 2012) (Jacobs, J., dissenting from 
denial of rehearing on banc). 

'■'Id. 

Robfrt Bork, Thf Antitrust pARAr;ox 372-81 ; Richard Posnfr, ANTiTTAim Law: An Economic pFRSPFCTre 1 98-202 (2d ed. 
201 1); George J. Stigier, United States v. Locw'sinc.: A Note on Block Booking, 1963 Sup. Ct. Rev. 1 52. 

'"'The brief for respondents, signed by Paul Clement, cleverly asks only for a narrow holding based on that artificial 
record. 

' in re American Express, 681 F.3d at142-49 (2d Cir. 2012). 

' ' David Nicklaus, Class-action lawyers swarm around buyout deals, St. Louis Post-Dispatch (Feb. 7, 201 2). 
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Mr. Franks. Thank you, Mr. Frank. 

And I would now recognize our third witness, Ms. Doroshow. 

TESTIMONY OF JOANNE DOROSHOW, EXECUTIVE DIRECTOR, 
CENTER FOR JUSTICE AND DEMOCRACY AT NEW YORK LAW 
SCHOOL 

Ms. Doroshow. Thank you, Mr. Chairman, and Members of the 
Subcommittee. 

This oversight hearing is to examine litigation abuses. When I 
heard of this hearing topic, I was thrilled, of course, because. 
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thanks to countless and ever-increasing kinds of litigation abuses 
that affect 99 percent of Americans, I thought this is a real oppor- 
tunity to discuss a very serious issue. 

As a result of hundreds if not thousands of so-called tort reform 
laws that have passed around the country in the last 30 years; a 
series of recent Supreme Court decisions that have stripped people 
of their legal rights, including providing corporations the ability to 
ban class actions; and other action and inaction by Congress; the 
sick, injured, and violated struggle to get into civil court today. 

Indeed, tort cases now represent only 6 percent of all civil cases 
while monetary disputes, like debt collections, represent 72 per- 
cent. 

While calling consumer lawyers insensitive to the importance of 
keeping companies “litigation-free,” corporate lawyers run to court 
at the smallest provocation. The U.S. Chamber of Commerce itself 
sues the U.S. Government, on average, three times a week. 

There are many ways to define litigation abuse, of course. There 
is discovery abuse by corporate defendants who try to avoid disclo- 
sure of critical information they would prefer to keep secret, not 
only from the plaintiff, but from the public. 

I believe budget cuts are abusive. Indeed, it is now being re- 
ported that, due to the sequester. Federal civil jury trials may be 
completely suspended beginning this fall. 

As to class actions, these cases are now in freefall. It seems my 
copanelists may be the only ones who have not gotten the memo 
on that. Just since AT&T v. Concepcion was decided in 2011, allow- 
ing corporations to immunize themselves with forced arbitration 
clauses containing class-action bans, at least 100 class actions — 
this is according to recent work from Public Citizen — and likely 
many more have been dismissed. 

The claims have not gone into arbitration. They have simply dis- 
appeared. 

Then there is the Walmart v. Dukes case, which, as one corporate 
lawyer put it, has aided employers to defeat, fracture, and/or de- 
value employment discrimination class actions. 

Employers have not even taken full advantage of Concepcion’s 
forced arbitration and class action bans, but they will. 

Other cases have resulted in the widespread dismissal of drug 
and device cases — Riegel v. Medtronic, the Mensing case. 

Lawsuits by the sick and injured are now so nonthreatening to 
the business world that NFIB’s own members ranked the issue, 
which they call “cost and frequency of lawsuits/threatened law- 
suits” at number 71 out of 75 issues that small businesses care 
about. That is a lower rank than how to use Twitter, according to 
their own survey. 

In sum, there is much to discuss when it comes to litigation 
abuse. I did learn late Monday that, I guess since corporate litiga- 
tion lobbies have seemingly gotten most everything they have 
asked for from Congress and the Supreme Court, pending a couple 
more decisions this term, they have only a few things left to com- 
plain about. 

One, they do not like it when plaintiff lawyers try to keep truly 
State cases based on State laws involving few residents in State 
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court where it belongs, or that these attorneys file cases in too few 
judicial jurisdictions, which they call forum shopping. 

Of course, as Mr. Conyers alluded to, one answer to this problem 
is for the Senate to confirm the 33 nominees currently pending who 
would love to be hearing cases right now. 

And of course, the irony here is that CAFA provides the ultimate 
in forum shopping to defendants who can decide which court will 
hear a case that accuses them of wrongdoing. 

Another thing they do not like are cy pres awards. When a com- 
pany steals or cheats people out of millions of dollars, they would 
like this company never to be held accountable for this if its cus- 
tomers are dead or cannot be found. We do not agree. 

As to alternative litigation financing, when someone or their 
child suffers brain injury, amputation, blindness, quadriplegia, can- 
cer, or another devastating injury at the hand of a corporate 
wrongdoer, and cannot work, they deserve to be able to bring their 
case and not be forced into accepting lowball offers from insurance 
companies simply because they cannot put for food on the table. 

Regulation by State bar associations of alternative litigation fi- 
nancing is fine. Banning it or placing control of litigation in the 
hands of the Federal Government, where the U.S. Chamber of 
Commerce has outsize influence, is not fine. 

There are many steps that Congress can take, such as to prohibit 
arbitration, class-action bans. I would be happy to discuss some of 
those laws and bills, if time permits. 

And I thank you very much, and would be happy to answer ques- 
tions. 

[The prepared statement of Ms. Doroshow follows:] 
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CENTER FOR JUSTICE & DEMOCRACY AT NEW YORK LAW SCHOOL 

BEFORE THE SUBCOMMITTEE ON THE CONSTITUTION AND CIVIL JUSTICE 

EXAMINATION OF LITIGATION ABUSES 

March 13, 2013 

Mr. Chairman, members of the Subeommnice. I am Joanne Doroshow , President and Execuinc 
Director of the Center for Justice & Democracy at New Y ork La« Schwl, a national public 
interest organi^auon that is dedicated to educating the public about the imptrrtanec of the cis il 
justice system. I am also an Adjunct Professor of liiw at New York Law Schixil wherel teach 
Civil Justice Through the Courts. 

This oversight hearing is to examine litigation abuses. My tcslimonj w ill address this topic 

directly. 

As a result of hundreds if not thousands of so-c;illcd “tort reform” law s lliat have ptisscd around 
the counRj in the last 30 years, a senes of recent Supreme Court decisions that slop every day 
people of their legal rights (including pnwiding corporations w ith the ability to ban all class 
actions) and other action and inaction by Congress, the sick, injured, defrauded and violated in 
this country struggle to even gel into ci\ il court today . In particular, the new mot ement towards 
pnvali/.cd justice, including forced arbitration, stands in stark contrast to the precepts of 
conservatit c economic theory: that the tort system's economic function is deterrence of non cost- 
justified accidents, w ilh the tort system creating economic incentives for “allocation of rcsouices 
to safety.”' But as others ha\ e obsen cd, like recent trends uwvards the pn\ ali/ation of 
go\cmmenl.’ the pri\ ali/ation of justice has nothing to do with expanding the free market, but 
rather cxptinding “crony capitalism.” 

Il is important to note that while the rights of indis iduals continue to be limited, major 
corporations enjoy unfettcicd access to the courts to recoup their commercial losses resulting 
from a host of tarublcs - from trademark \ lolalions, ainlracl breaches, patent infringemenLs and 
other unfair competition claims to paipcrty damage, lost goods, unpaid bills or fraud. Indeed, 


' Ser, f jf., William M. laindes, kichatU .X. Posner, Thf Ernnwnif Structure itfTttrl fflH'( 19K7). 
^ I’atil Knigman. "Ivihbyisls, Guns and Money.” Yric ForA Times^ March 2.5. 2012, 
hup: nivw.ny limes .com 2012X13 20 opinion knigman-lohbyisis.giins-and.niniiry.hlnil 
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iorl cases now represent only 6 percent of all civil cases, having dropped for years, while 
monetary disputes (including debt collections, which have been soaring since the start of the 
recessions) represent 72 percent of all civil cases. ^ In a state like Kansas, which keeps uniquely 
complete court records, in one recent year only 2.1 percent of eivil cases were tort cases while 
72.8 percent w ere debt collections.'^ And considering that an enonnous number of debt 
collections are in forced arbitration systems,^ it becomes clear how dominani this type of case is. 

Indeed, while calling consumers’ lawyers insensitive to the importance of keeping companies 
“litigation-frcc,” corporate lawyers run to court at the smallest provocation. The largest “tort 
reform” coiporate lobby in the nation — the U.S. Chamber of Commerce - sues the U.S. 
government on average three times a week.^ 

Aside from this obvious hypocrisy, tliere is also the very' real problem of discovery abuse by 
defense litigators. In fact, expense and delay in litigation arc often the result of improper 
attempts by corporate defendants to avoid disclosure of critical information, which they w ould 
prefer to keep secret not only from the plaintiff but also from the public. In 1997, 1 helped write 
a study on this topic for the consumer group. Public Citizen. ^ We found evidence of repeated 
abuse by defendants in the pre-trial discoveiy process. Among the abuses: providing misleading 
responses to discovery requests - responses that obscured the fact that the defendant was 
deliberately withholding documents sought by the plaintiff; shielding mountains of documents 
behind the attorney-client privilege without demonstrating or even confirming that all such 
documents arc subject to the privilege; seeking elaborate protective orders aimed at hiding 
damaging product information from the public, the media and gov'emment agencies - as w'ell as 
from others w'ho claim injury from the same prtxluct; and finally, forcing plaintiffs to agree to 
forever seal the records of a case - including, sometimes, the transcripts of a public trial. In 
addition, w^e found cases where defendants refused to comply even after judicial orders w^ere 
issued. In other cases, defendants blatantly concealed and destroyed documents relevant to their 
defective products - often while denying that such records ever existed. These problems are 
certainly continuing* and could become worse under new- e-discovery rules.'^ 


^ Robeit C, LaFountain et al.. Examining the Work of State Courts: An Analysis of 2010 State Court Caseloads. 
National Center for State Conns (2012) at 1 1, http://w'ww.couitstatistics.org/Other-Pages/CSP2010.aspx. 

^Robert C. LaFoiintaiu et <\[.,Examming the Work of State Courts: An Analysis of 2007 State Court Caseloads, 
National Center I'or Stale Courts (2009) al 10, hUp;'''\is-res.com/pdr;cxamining2009.pdl'. 

■*’ See, e.g., Publie .Tuslice Comments lo Bureau of Consumer Financial Proleelion In Response to Request (or 
Information for Study of Pre -Dispute Arbitration .Agreements, Docket No. CrPB-2012-0017, June 23, 2012, 
http: 'publicjus tice.net 'sites 'default;fileS''dowiiloads/PublicJiisticeCommeiitsToCFPB_ReMandator\'Arbitration_Jun 
2012.pdf. 

Chad Hemeuway, “Regulators iVre ‘ Takiiig Over the Joint’: L'.S. Chamber of Commerce CHO,” National 
Underwriter, .Tanuary 16, 201.^, htlp://\v\vw.propcTlyca.sualLy36().com/2()13/()l/16/regLilal()rs-are-laking-ovcr-lhe- 
joint-us-chamber-of. 

^ David ILilpern, Discovery Abuse: How Defendants in Products Liability Lawsuits Hide and Destroy Evidence, 
Ribhc Citizen (July 1997), http:/ www.citizeii.org/congress/article_redirect. cfm?lD=9i8. 

* See, e.g., “(/ourt Awards $7.5(),0()() as ('ivil (/onlcmpl Sanction For Discovery .Abuse,” E-discovery Case Law 
Update, April 15, 2011, http:;/wwvv.ediscoveryemploymentconnsel.coin/federal-comt'court-avvards-750000-as- 
civil-contempt-sanction-for-discovery-abuse' 

^ Ihese rule changes are before tlie iVdvisory Committee on Rules and 1 will not address them in tliis testimony. 
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In sum, Ihis is how I would define liligalion abuse. This is not how our Founding Fathers 
envisioned the nation as they fought the Revolutionary' War in significant part over England’s 
repeated attempts to restrict jury trials for every'day people and nearly defeated the U.S. 
Constitution over its failure to guarantee the right to civil Jury trial - a problem eventually 
resolved by the Seventh Amendment. 

BUDGETS AND CAFA 

There are other forms of litigation abuse as well. 1 will now turn to budget cuts and the 
sequester, which threaten the veiy existence of this constitutionally-protected institution. 
Recently, the American Associalion for.luslice, DRI — The Voice of the Defense Bar and the 
American Bar Association Joined together to issue a dire warning about the impaet of 
sequestration on our courts. They said, “Severe and indiscriminate federal court budget 
reductions through sequestration eombined with chronically anemic state funding for eourts 
threaten aceess to justice for every American and put court petitioners, staff and Judges in 
physical Jeopardy. Indeed, it is now being reported that federal civil jury trials may be 
completely suspended beginning this fall.” 

In California, severe budget cuts are causing courthouse after courthouse to close. As explained 
by Judge Michael L. Stern of the Los Angeles Superior Court,” “Although there will be some 
closures and adjustments to criminal courts, constitutional and public safety imperatives dictate 
that criminal prosecutions will not be much impacted....” In other words, the civil justice system 
will principally take the hit. Expenses will go up dramatically for litigants, hitting the 
economically-disadvanlaged hardest. Liligalors there say it will take 3 to 4 years for a case to 
get to trial. Defendants typically do not settle cases without timely trial dates so the entire civil 
justice process w'ill be impeded. 

When it comes to class actions, these new federal cuts are exaceibating an already severe 
problem of clogged federal courts. In leslimony before this very committee less than a year ago, 
Thomas M, Sobol of Flagcns Berm Sobol Shapiro testified that the Class Action Fairness Act of 
2005 (CAFA) has resulted in the routine denial of multistate class certification - especially when 
multiple stales laws are at play.*’ One reason for this is that CAFA had no accompanying 
increase in resources for the federal judiciaiy to deal with “an increased caseload and 
substantially more of these potentially complex cases. ...Single federal judges are now expected 
to do the work of multiple state court judges (and in the same amount of time.)” 


“.Toinl Slalcmcnl ol Three .Tiistiee Orgaiii/.alions tm Scqueslralion Cuts lo Courts,” 
http: /www.jiistice.org cps/rde/xber justice/seque stration_statement_AAJ.pdf . 

' ' i'odd Ruger, “Sequestratioii outlook bleak for federal courts,” National Uiw Journal, March 8, 2013. 

Michael L. Stem, “Fewer Courts, Less Justice,” Los Angeles Times, December 7, 2012, 
http:''/www.latimes-com;news'opinioii'coimneiitar\',''la-oe-stem-l.a.-coiu'ts-justice -20121207,0,541449. story. 

Testimony of Thomas M. Sobol, I’artner, Hagens Berman Sobol Sliapiro LLP, Subcommittee on the (i^onstiuition 
of the (Co mmi ttee on the Judiciary, L.S. House of Representatives, “Class Actions Seven Years After the Class 
.Action Faimess Act,” .Tunc 1 , 2012, http: '' judiciary. housc.gov /■hcarings/Hcarings%20201 2, 'Sobol ‘7200601 201 2.pdr. 
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And given Ihe fad lhal these federal judges are “hamstrung by the increased attention to state 
law that these cases require,”''* with no guidance on how to proceed with multiple state laws, it is 
no suiprise they are reluctant to grant class certification. As a result, “the denial of access to 
justice is not based on the merits of the case but on a technical procedural issue under the Federal 
Rules of Civil Procedure - manageability.”'’’ Sobol testified. 

Worse yet, these certification refusals deny American citizens their Constitutional 
guarantee to a day in court and the opportunity to have their claims adjudicated. If 
consumers must band together in a class action to seek redress for their injuries, because 
any single individual’s claim is loo small to justify the cewts of litigation, and if such 
class actions can only proceed in federal courts that will not certify their claims, the 
courthouse doors effectively close, leaving consumers with no remedy."' 

SUPREME COURT CASES 

Continuing on the “no remedy” theme, I will now briefly address recent U.S. Supreme Court 
decisions that have not only magnified CAFA’s impact but also had a dramatic impact on the 
rights of those who have been violated or harmed. So far. Congress has failed to address any of 
them. I will begin with a brief discussion of forced arbitration and class action bans. 

In AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1748 (201 1), the Supreme Court held 
that the Federal Arbitration Act of 1924 (“FAA”) allows corporalions to ban class actions and 
force consumers into a corporate-designed system of forced arbitration. The Court held that 
even when an existing state law protects individuals from abusive forced arbitration clauses, the 
FAA trumps these state law’s. 

The following are just a few of the problems faced by consumers who are forced into arbitration: 
Arbitrators are often on contract witli the businesses against which a claim is brought. Often the 
company, not the victim, is allowed to choose the arbitrator. This creates inherent bias tmd self- 
interest on the part of the arbitrator - the arbitrator is motivated to nilc in a way that will attract 
future company business. At the same time, arbitration companies have a financial incentive to 
side with corporate repeat players who generate most of the cases they handle. Arbitrators arc 
also not required to have any legal training and they need not follow the law’. Court titles of 
evidence and procedure, which tend to neutralize imbalances between the parties in court, do not 
apply. There is limited discovery’, making it is much more difficult for individuals to have access 
to important documents that may help their claim. Arbitration proceedings are secretive. Their 
decisions arc still enforceable with the full weight of the law even though they may be legally 
incorrect. This is especially disturbing since these decisions arc binding. Often victims must 
split the sizeable costs of arbitration with Ihe defense. Even if Ihe defense handles the costs, this 


Ibid. 

Ihid. 

Ibid. 
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slill gives them the ability to “freeze” a proceeding in the rare situation where it seems the 
arbitrator is moving against them.^^ 

But as noted by Public Justice in recent comments to the Bureau of Consumer Financial 
Protection, the abusive process - w hile horrible — is “comparatively less significant an issue than 
the huge number of eases that have been erased.”^^ In other w'ords, “The principal effect of 
forced arbitration is to w ipe away claims,”'^ a problem made exponentially w orse by the class 
action ban upheld by the Court in Concepcion. Last week, Public Citizen updated a 2012 
study^*’ and found that, since Concepcion, over 100 potential class actions have been dismissed.^' 
How ever, the numbei’s are likely much higher than that since Public Citizen only counted cases 
w^hcrc a posted opinion appeared in Wcstlaw's database. Many dismissed cases would not show 
up there. As explained by Public Justice,"" 

We are familiar with a number of cases where many thousands of consumers’ legal 
claims were tossed out by courts, without considering the legal or factual merits of the 
claims, as a consequence of the new legal rule invented by the Supreme Court in the 
Concepcion decision, and know that all or nearly all of the class members claims were 
not pursued. The claims simply disappeared.... 

And in its most recent Workplace Class Action Litigation Report, the class action defense firm 
Seyfarlh Shaw found that Concepcion had already been cited in 325 ruliiigs.^^ 

Of course, this result was not unexpected - even by the Court. Noted Public Citizen, 

Justice Antonin Scalia acknowledged the dissent’s claim that “class proceedings are 
necessary to prosecute small-dollar claims that might otherwise slip through the legal 
system.” ... In his dissenting opinion in Concepcion, Justice Stephen Breyer, writing for 
four Justices, described the consequences of the Court’s decision using the example of a 
case in which a company cheated 17 million people out of $30 each. “The realistic 
alternative to a class action is not 17 million individual suits, but zero individual suits, as 


See, e.^., Riblic Justice Comments to Bureau of Cionstuuer Financial Protection In Response to Request for 
Infomiatiou for Study of Pre -Dispute Arbitratiou Agreeiiieuts, Docket No. CFPB-2012-0017, June 23, 2012, 
http; '/publiciusticc.nct/sitcs/dcfault/filcs'dowiiloads.''Ril>lic.lu.sticc('om!iicnts ro(’h'PH_RcMaudatoTy’Arbitration_.lun 
2012.pdf. 

Ibid- 

Riblic Citizen and National .\ssociation of Consumer Advocates, Justice Denied One Year Later: The Harms to 
Consumers Jj-om the Supreme Court’s Concepcion Decision Are Plainly Evident (April 2012), 
http: 'WWW. citizen.org'docimients'coucepcion-anniversaiy'-justice-denied-report.pdf. 

Riblic Citizen, “Diuing National CousimierR'otection Week, Consiuner Advocates Warn About Harms of Forced 
Arbitration,” March 7, 2013, littp:/;w'\vw .citizen.org/pressrooiiL'pressrooimedirect.cfm?ID=3830- 
■■ Riblic Justice Coimuents to Bureau of Consumer Financial Protection In Response to Request for Information for 
Study of Rc -Dispute Arbitration Agreements, D(x;kclXo. CFPB-2012-0017, .Tunc IT 2012, 

http:- publicjustice net sites default;lileS''dow’nloads/PublicJusticeCommentsToCFPB_ReMandator\'Arbitration_Jim 
2012.pdf. 

■■ Seyfarth Shaw LLP, Ninth Annual Workplace Class Action Litigation Report (January' 2013), 
hUp:''/vvvvw'.scy(arlh.com''dir_does/pLiblieati(>ns/CAR2013prcvicw.pdr. 
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only a lunatic or a fanalic sues for $30,” Justice Bieyer wrote, quoting Judge Richard 
Posner of the U.S. Court of Appeals for the Seventh Circuit.^** 

The case Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct 2541 (201 1), seems to be having an 
analogous impact on employment discrimination class actions. This case was brought on behalf 
of more than 1.5 million women who suffered similar discrimination at Wal-Mart. The Court 
basically ruled that the class was too big. Writes Reuters: 

Since the Dukes deeision, defendants in a variety' of elass actions have flooded eourts 
with motions challenging discrimination and violation of labor laws. The defendants 
have argued that claims made by plaintiffs lacked commonality. Some defendants have 
also used the raling as a tool to have class claims dismissed even before the issue of class 
certification is addressed. “ 

In its most recent Workplace Class Action Litigation Report, the class action defense finn 
Seyfarth Shaw wrote:“ 

As of the close of [2012], Wal-Mart had been cited a tohil of 541 times in low er court 
ralings, a remarkable figure for a decision rendered in June of 201 1 . ... Wal-Mart caused 
both federal and state courts to conduct a wholesale review of the propriety of previous 
class certification orders in pending cases, prompted defendants to file new rounds of 
motions for decertification based on Wal-Mart to attack all sorts of class theories (and not 
just those modeled after the nationwide class claims rejected in Wal-Mart), and 
reverberated in case law rulings on a myriad of Rule 23-related issues. . . . Simply stated, 
Wal-Mart aided employers to defeat, fracture, and/or devalue employment discrimination 
class actions, and resulted in fewer settlements at lower amounts. 

Even more ominous, employers have yet to take advantage of the class action ban allowed by 
Concepcion. That will change stxtn enough. As Seyfarth Shaw notes: 

Although mandatoi-y arbitration and class action waiver provisions arc already common 
in retail contracts, the next major step is likely to be their broader introduction into 
employment contracts (where only collective bargaining agreements, at least in unionized 
companies, may impede their use).*’ 


“'‘Public Cili/cn and National Association ol’ Consumer Advocates, Justice Denied One Year Later: The Harms to 
Consumers ft-om the Supreme Court’s Concepcion Decision Are Plainly Evident (April 2012), 
http: 'vvvvw. cili/en.org'docLiincnts/conccpcion-annivcrsar}' -jus lice-denied-rcport.pdl’. 

Andievv Longstreth, “Wal-Mart v. Dulvcs shakes up employment class actions,’* Thomson Reuters News and 
Insight, January' 9, 2012, http: ,'uewsandmsight.thoinsoiireuters.com''Legal/Nevvs;20I2 0i_-_Jauiiary/Wal- 
Mart_v Dukcs_shakcs_up_CTnploymcnt_class_actioiis/. 

Seyl’arth Shaw T,T,P, Ninth Annual Workplace Class Action Litigation Report (January 2013), 
http: 'WWW. sey'fartli.com'dir_docs;publications/CAR2013preview.p<if. 

Ibid. 
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Yel these are not the only Supreme Court cases that have drastically limited plaintiffs’ rights, 
including additional arbitration cases, over the past few years. The following are a few 
additional highlights, listed chronologically: 

• Sloneridge Inveslmenl Farmers v . Scientific-Atlanta, Inc., 128 S. Ct. 761 (2008). Here, 
the Supreme Court ruled that investment banks, lawyer, accountants, credit rating 
bureaus or other so-called “secondary' actors” who knowingly help a public company 
deceive investors cannot be liable for the fraud if they did not make a material 
misrepresentation to shareholders. Again, the impact was immediate. In a March 2009 
ruling, Judge Gerald Lynch (S.D.N.Y.) said, “It is perhaps dismaying that pailicipants in 
a fraudulent scheme who may even have committed criminal acts are not answerable in 
damages to the victims of the fraud. ...This [lavvl may be ripe for legislative re- 
examination.”^^ So far, there has been no such legislative rc-examination. 

• Riegel v. Medtronic, 128 S. Ct. 999 (2008). In this case, the Court ruled that anyone 
injured by a Class 111 medical device, like a heart defibrillator or implant, has no remedy 
in court. The impact of this decision was immediate. In January 2009, a federal court 
dismissed over 1,000 lawsuits brought by victims of a Medtronic defibrillator flaw- 
involving a defective Sprint Fidclis lead (the wJrc that connects the heart to the 
defibrillator) tliat fractured causing electrical shocks in patients. The judge said, “The 
court recognizes that at least some plaintiffs have suffered injuries from using Sprint 
Fidelis leads, and the court is not unsympathetic to tlieir plight [but] the court simply 
cannot provide a remedy.”^^ Congress can fix this decision but so far has refused. 

• Ashcroft V. Iqhal, 129 S. Ct. 1937 (2(M)9), preceded by Bell Atlantic Co. v. Twomhly, 127 
S. Cl. 1955 (2007). Under these decisions, cases that fail to meet slringenl new' pleading 
standards are dismissed, even if parlies have not been able to access any of the documents 
or conduct the discovery necessary to gamer the information they need. University of 
Houston Law Professor Lonny Hoffman analyzed data collected by the Federal Judicial 
Center and found that, since Iqhal, plaintiffs have been twice as likely to face a motion to 
dismiss and more likely “in e\'er\- case category- examined that a motion to dismiss w'oiild 
be granted... In employment discrimination and civil rights cases, for c.xamplc, 
“plaintiffs w ere negati\'ely affected in at least one out of every four such cases. 

• Sioll-Nielsen S A. V. Animal Fees International Corp., [30 S. a. 1758(2010). The Court 
Tilled that “a party may not be compelled under the [Federal Arbitration Act of 1924] to 
submit to class arbitration unless there is a contractual basis for concluding that the party 
agreed to do so. ... All of this, suppi^sedly, is based on the FA A and is what Congress 
intended when it passed the Act in 1924. If you like, you can think of it as a special 


fn re Refco, fnc. Securities Litigation, 2009 W1,77A37H (S.D.N.Y., March 17, 2009). 

Janet Moore, “Judge Dismisses Suits (liver Fidelis Lead,” Minneapolis Star Tribune, January 6, 2009, 
http: WWW. startribime.com business '37 183 974.1itml. 

I .onny HolTman, “Rulemaking in the Age of Twomhly and Iqhal,'' (I.C. Davis L. Rev. (forLheoming 201 .3), 
http ://ssrn.com/abstract=2 123325. 

I hid. 


1 



75 


clear-sialemenl rule of federal common law — a rule lhai elevates hostility to class actions 
above ordinary principles of contract interpretation. . . 

• Rent-A-Center v. Jackson, 130 S.Ct. 2772 (2010). Until this decision, “consumers and 
employees had the right, under Section 2 of the Federal Arbitration Act, to go to court 
and ask a judge to find an arbitration agreement unconscionable or unfair and therefore 
unenforceable.”^^ This ruling left many challenges even to the very worst abuses 
“entirely in the hands of arbitrators themselves,”^ so that companies can “impose one- 
sided terms or select clearly biased arbitrators with close ties to the company, secure in 
the knowledge that any challenge to the fairness of arbitration will be decided by the 
arbitrator whose veiy authority^ comes from the challenged arbitration agreement. . . . 
Justice Stevens pointed out that neither parly had urged the rule adopted by the Court and 
characterized the Court’s reasoning as ‘fantastic.’”^^ 

• Pliva V. Mensing, 131 S.Ct. 2567 (201 1). In the last Congress, U.S. Senate Judiciary 
Chair Patrick Leahy introduced the “Patient Safety and Generic Labeling Improvement 
Act” to try to address this decision. He explained the impact: “If a consumer takes the 
brand-name version of drug, she can sue the manufacturer for inadequate warnings. If 
the pharmacy happens to give her the generic version, she will not be compensated for 
her injuries. The result is a two-track system tliat penalizes consumers of generic dmgs - 
even though many consumers have no control over which dmg they take, because state 
law and their health insurance plan require them to take generics if they are available.”^'' 
So far, Congress has taken no action to fi.\ this decision, and the Court is now poised to 
extend this reasoning to all cases involving generic diug defects.'^’ 

Finally, the upcoming Supreme Court case, American Express v. Italian Colors Restaurant, 
should give individuals and small businesses grave concern. Past Supreme Court decisions have 
held that arbitration with “prohibitive costs” cannot prevent victims with federal siatutory claims 
from effectively vindicating their rights. In American Express, the plaintiffs - small business 
merchants - are claiming exactly this. Their merchant contracts with AmEx contain forced 
arbitration clauses and class action bans. They argue that forcing them to arbitrate their anti-trust 
claims individually would be so prohibitively expensive that they could not vindicate their 
federal rights. However, the Court majority seems to be moving in AmEx’s favor. 


Deepak Gupta, “Supreme Court Decides Stolt-Nielseu; No Class Arbitration Where Clause is ‘Silent,”' Public 
Citizen Consumer Law Policy Blog, April 27, 2010, http: '/pubciLlypcpad. com, 'clpblog, '2010, '04,'sLiprcmc-courl- 
decides-stoltneilsen-no-class-arbitraiion-where-claiise-is-silent.html. 

“Supreme Comt Decides Rent-a-Center v. Jackson: Companies Can Delegate Unconscionability Cliallenges to the 
Arbitrator,” Public Citizen Cunsutner Law dc Policy Blog, Jime 21, 2010, 

hUp:'/pLibcil,lypcpad.coin'dpblog'2010,'‘06,'‘suprcnic-coiirl-dccidcs-i'cnlaccnlcr-v-jackson-companics-can-dclcgalc- 

unconsci(mabilily-challcngcs-to-l,html. 

^"'ibid- 

Ibid. 

Oriicc ol’U,S. Senator Patrick T.cahy, “T.eahy To Tnlniducc Rill To Prolccl Consumers WJio Take Cienerie Drugs,” 
March 26, 2012, http:- www, lealiy.senate.gov/press/leahy-to-introduce-bill-to-protect-consumers-vvho-take-generic- 
chugs. 

BLntie Thomas, “Justice to Take Up Case on Generic Dmg Makers’ Liability,” New York Times, March 4, 2013, 
hUp:'/vvvvw.nytimes.eom/2013'0.3'05'busincsS''ju.sliccs-lo-lakc-up-casc-on-generie-drLig-makcrs-liability.hlml. 
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SMALL BUSINESSES 

Lobbyists for groups like the National Federation of Independent Businesses (NFIB) seem so 
intent on joining with the U.S. Chamber of Commerce to push for so-called “tort refonns” that 
they have disconnected from developments that could really harm their members, like the AmEx 
ease. In fact, while NFIB lobbyists have made “tort reform” a top legislative priority, survey 
after survey shows that their members actually do not care about “lawsuits” or “tort reform,” and 
arc rather concerned about far more pressing issues for their own survival and growth/® Small 
businesses virtually always put “lawsuits” or “liability” at the bottom of their list of concems, if 
they mention them at all. Here is what we know about the concems of small businesses: 

National Federation of Independent Businesses (NFIB) 

• NFIB’s latest surv’ey Small Business Problems & Priorities (August 2012) ranks “Costs 
and Frequency of Lawsuits/Threatened Lawsuits” at #71 out of 75 issues, a lower rank 
than how to use Twitter.^’ In looking only at concerns about costs as a problem cluster, 
“Costs and Frequency of Lawsuils/Threalened Lawsuits” ranked last among cost issues."” 
In fact, NFIB calls this issue, one of the “10 least severe problems for small-business 
owners of the 75 business problems assessed.... 

National Small Business Association (NSBA) 

• In December 201 2, NSBA released the results of its Small Business Congress priority 
vote. Neither “lawsuits” nor “tort reform” arc mentioned."*^ 

Small Business & Entrepreneurship Council (SBE) 

• Similarly, SBE’s January 2013 list of 10 small business issues to watch in 2013 does not 
include “lawsuits” or “tort reform.’”’’ 

CONCLUSION 

The topic of this hearing is “E.\amination of Litigation Abuse.” For the last 30 years, 
corporations and their insurers have been relentlessly attacking the civil justice system with one 


Nalional Fcdcraticm ol’ Tndcpcndcnl Businesses, Small Business Problems and Priorities (Augusl 2012) al 14, 35, 
36, http: 'vvww.nfib-com;Portals;0;PDr/AllUsers/researcli''stiidies/small-biisiness-pioblems-prioiities-2012-iifib-pdf. 

hi- at 14. 

Id. at 19. 

Id. al 5. 

■ National Small Business Association, “NSBA Members Vote wi Priorities for 1 13tli Congress,” December 5, 
2012, htlp: ' 'vvvvvv.nsba.bi/'?p=4<)88; Nalional Small Bmincss .Assoeialion, “NSR.A Members Vole on Piiorilics I’or 
1 13th Congress,” December 5, 2012, http:/ /\v\vw.priiewswire.com''news-releases;nsba-members-vote-on-priorities- 
for-113th-congress- 18222121 l.htnil. 

Small Business & Entreprenemship Coimcil, “Ten Small Business Issues To Watch In 2013,” 
http: '/vvvvw.sbccouncil.org/201 3/01 /22'lcn-srnall-busincss-issucs-k)-waleh-in-20 13'. 
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goal ill mind - io limit their liability exposure by stripping Americans of their legal rights. This 
is one way that I would define “litigation abuse.” Another way I would define it is having 
corporations engage in discovery abuse, as well as immunize themselves from wrongdoing with 
forced arbitration clauses and class action bans. 1 would also define it this way: a company steals 
or cheats people out of millions of dollars (as found by a couit) and then expects never to held 
accountable for this because its customers are dead or cannot be found. Eliminating the cv pres 
mechanism is simply another tactie to weaken the class action system, which is already in 
freefall thanks to recent U.S. Supreme Court decisions. And 1 would also define “litigation 
abuse” as the DC-based U.S. Chamber of Commerce dumping millions of dollars into local 
judicial races for the purpose of electing judges who are answerable to them and then attacking 
attorneys who try to protect the rights of their clients and maximize their chance of success (just 
as defendants do), \vhilc having to navigate that landseapc. The ultimate irony here is that the 
federal Class Action Fairness Act of 2005 is “the epitome of forum-shopping [since] if 
defendants do not want to be in state court, they no longer have to be.”"*^ 

I thank you for your time and would be happy to answer any questions. 


^Testimony of Thomas M. Sobol, I’artner, Hagens Berman Sobol Sliapiro LLP, Subcommittee on the (^Constitution 
of the (Co mmi ttee on the Judiciary, L.S. House of Representatives, '‘Class Actions Seven Years After the Class 
Action Faimess Ad” .Tunc 1 , 2012, http:,'/ judiciary .hoii.sc.goV''hcaringS''Hcarings%20201 2/Sobol Fr200601 201 2.pd( . 
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Mr. Franks. Thank you, Ms. Doroshow. 

I will now recognize our fourth witness, Mr. Beisner. 

TESTIMONY OF JOHN H. BEISNER, ON BEHALF OF THE U.S. 

CHAMBER INSTITUTE FOR LEGAL REFORM, SKADDEN, ARPS, 

SLATE, MEAGHER & FLOM LLP 

Mr. Beisner. Thank you, Mr. Chairman, and Members of the 
Subcommittee, for inviting me to appear here today. 

I am appearing on behalf of the U.S. Chamber Institute for Legal 
Reform, which is the only national legal reform advocate to ap- 
proach reform comprehensively by working to improve not only the 
law, but also the legal climate. 

Over the last several years, significant progress has been made 
in addressing certain forms of litigation abuse in the United States, 
both at the Federal and State court level. The most significant of 
these is the Class Action Fairness Act of 2005, or CAFA, which has 
virtually eliminated so-called magnet State courts that were once 
a haven for meritless and abusive class-action lawsuits. 

But more work is needed. The United States is experiencing far 
too much litigation abuse. It is undermining our economy and sul- 
lying the reputation of our legal system. 

I would like to focus on three areas ripe for abuse: class actions. 
State attorney general enforcement of Federal law, and third-party 
litigation financing. 

Let me start with class actions. Although CAFA has vastly im- 
proved the civil justice landscape, the threat of abusive class ac- 
tions has not been completely extinguished, for several reasons. 

First, some Federal courts have undermined the effectiveness of 
CAFA by making it far more difficult to remove cases to Federal 
court than Congress had intended. At least one of the issues I am 
referencing has worked its way up to the Supreme Court in the 
Standard Fire Insurance Company v. Knowles case. The Supreme 
Court will be deciding whether a named plaintiff can avoid removal 
under CAFA by stipulating that she does not seek to recover more 
than $5 million on behalf of the absent class members. If in 
Knowles, the Supreme Court condones the practice of using stipula- 
tions to defeat CAFA jurisdiction, that ruling would be a blow for 
civil justice. 

The second problem is that some Federal courts have ignored the 
Supreme Court’s ruling in the Walmart Stores v. Dukes case, which 
permits certification of classes only after a rigorous analysis to en- 
sure that plaintiffs’ claims are really susceptible to being proved on 
a classwide basis. 

As a result, even in some Federal courts, frivolous class actions 
are proceeding. 

Another problem affecting Federal class-action litigation is in- 
creasing reliance on cy pres settlements, which were mentioned 
earlier. Now these may seem like a good deal by ensuring that 
some money in a settlement goes to a good cause. But in reality, 
cy pres is a way for class lawyers to justify big fees without pro- 
viding any real benefits to class members. 

Another area that warrants scrutiny is the proliferation of ar- 
rangements under which State attorneys general hire outside coun- 
sel on a contingency fee basis to represent the State in civil litiga- 
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tion. This problem threatens to worsen as more Federal statutes 
give State attorneys general authority to enforce Federal laws. And 
I am talking about statutes such as the Truth in Lending Act, 
HIPAA, the Dodd-Frank statute, and the Consumer Products Safe- 
ty Improvement Act of 2008. 

Contingency fee contracts between AGs and private counsel can 
create unseemly liaisons between public enforcement officials and 
private profit-motivated lawyers. They also threaten to violate the 
constitutional rights of defendants who find themselves the targets 
of lawsuits that combine the political power of the State and the 
financial power of the plaintiffs’ bar. 

To avoid these results. Congress should consider enacting legisla- 
tion that prohibits State AGs from retaining contingency fee coun- 
sel to enforce Federal law. Such legislation would promote the in- 
tegrity of enforcement proceedings and safeguard the constitutional 
rights of defendants. 

Finally, I want to address one more looming litigation abuse: 
third-party litigation financing. For those unfamiliar with this 
practice, TPLF is the practice of investing in lawsuits. And if that 
concept makes you uncomfortable, your instincts are right. 

This has the potential to dramatically adversely affect our civil 
justice system by increasing the filing of questionable claims, di- 
minishing the ability of individuals to have a say in their own law- 
suits, to prolong litigation, to drive up the return on investments 
for the investors in such litigation, and to compromise the critical 
attorney -client relationship. 

In my written testimony, I outline a number of proposals for ad- 
dressing this issue. 

Again, I appreciate the opportunity to speak this morning and 
would be happy to answer any questions. 

[The prepared statement of Mr. Beisner follows:] 
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Testimony of John H. Beisner' 

On Behalf of the U.S. Chamber Institnte for Legal Reform 
Before the Subcommittee on the Constitution and Civil Justice 
of the Committee on the Jndiciarv 
United States House of Representatives 

Examination of Litigation Abuses 
March 13. 2013 

Good morning Chairman Franks, Ranking Member Nadler and Members of the 
Subcommittee. Thank you for inviting me to testify today about litigation abuses in the United 
States and what can be done to address them. 

Today, I am testifying on behalf of the U.S. Chamber Institute for Legal Reform (“ILR”). 
The U.S. Chamber of Commerce is the world’s largest business federation, representing the 
interests of more than three million businesses and organizations of every size, sector and region. 
The Chamber founded ILR in 1998 to address the country’s litigation explosion. ILR is the only 
national legal reform advocate to approach reform comprehensively, by working to improve not 
only the law, but also the legal climate. 

In recent years, significant progress has been made in addressing certain forms of 
litigation abuse in the United States, both at the federal and state court levels. In particular, 
enactment of the Class Action Fairness Act of 2005 (“CAFA”) improved federal class action 
practice by extinguishing magnet state court jurisdictions that were once a haven for meritless 
and abusive class action lawsuits. CAFA has helped ensure that before they are allowed to 
proceed, most interstate class actions are subject to a “rigorous analysis” under Fed. R. Civ. P. 23, 
as mandated by the U.S. Supreme Court, and it has reduced the frequency of class settlements 
that benefit attorneys at the expense of consumers. But more work is needed. The U.S. still has 
far too much litigation abuse, and it is undermining our economy and sullying the reputation of 
our legal system. 

My testimony today will focus on the road ahead for class actions; the risks posed by 
state attorney general enforcement of federal laws; and the threats presented by third-party 
litigation financing activity. 


^ Jolm Beisner is co-head of the Mass Torts and Insurance Litigation Group at Skaddea Arps, Siate, 

Meagher & Fiom LLP. He represents defendants in a number of areas, including the piiarmaceutical, tobacco, 
automobile and financial-scrvtccs industries. He has testified numerous times on class action and claims 
aggregalion issues before llic U.S. Scnalc and House Judieiaiy- Coinrnillccs (parlicularly vvilh rcspcci lo llic Class 
Action Fairness Act of 2005). and played an integral role in crafting tliat legislation 
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DESPITE CAFA’S SUCCESSES. ABUSIVE CLASS ACTION PRACTICES 
CONTINUE. 


In enacting CAFA, Congress sought to accomplish three specific goals: (I) to “assure 
fair and prompt recoveries for class members with legitimate claims”; (2) to “restore the intent of 
the framers of the United States Constitution by providing for Federal court consideration of 
interstate cases of national importance under diversity jurisdiction”; and (3) to “benefit society 
by encouraging innovation and lowering consumer prices CAFA has achieved each of these 
goals and more. Most notably, CAFA has drawn large number of class actions to federal courts 
that otherwise would have proceeded in “magnef’ state courts employing lax class certification 
standards. CAFA has also helped consumers by requiring greater scrutiny of class action 
settlements. 

While CAFA has undoubtedly contributed to a more equitable civil justice landscape, the 
engine of our nation’s economy continues to be threatened by abusive class action practices. 

This is due in large part to the fact that some federal courts have not been entirely faithful to 
Congress’s overarching intent that CAFA would expand federal jurisdiction over interstate class 
actions. In addition, federal courts have not uniformly embraced the Supreme Court’s mandate 
that lawsuits be subjected to a “rigorous analysis” before class certification is granted. Finally, 
the growing use of cypres in structuring class settlements is a threat to CAFA's goal of ensuring 
that aggrieved class members directly benefit from the class device. 

A. Some Federal Courts Have Not Fully Embraced Congressional Intent When 
Interpreting CAFA. 

Although there can be no dispute that CAFA has mitigated a number of abusive class 
action practices, the full Congressional intent of that law has not been embraced consistently by 
all federal courts. As a result, some defendants have been forced to defend against putative class 
actions in state courts that regularly employ class action standards far less rigorous than those 
observed by our federal courts. 

First, some federal courts have thwarted C AFA’s purpose of broadly expanding federal 
jurisdiction over interstate class actions by imposing a “legal certainty” requirement for 
satisfying CAFA’s amount-in-controversy threshold, allowing plaintiffs to stipulate that they will 
not seek $5 million in damages; and/or refusing to consider declarations submitted in support of 
removal notices. 

Although Congress made it clear that in cases where “a Federal court is uncertain ... the 
court should err in favor of exercising jurisdiction over the case,”^ some courts (including the 


Pub. L. 109-2, 5 2(b)(l)-(3), 119 Stat. .5. 

^ 151 Cong. Rcc. 727 (2005) (slalciiicnl of Rep. Jim Scnscribrcnncr); see also Pub.L. 109-2, ^ 2(b)(2), 1 19 

Slal. 5 (2005) (slating lhal one purpose of CAFA is to “restore Ihe intcnl ol the rranicrs of llic Unilcd Stales 
Conslilulion by providing for Federal court consideration of intcrslalc cases of nalional iniporlancc under diversity 
iurisdiction”); see also Hunter Tyviford, 111, et al,, CAFA ’sNew ‘Minimal Diversity ’ Standard for Interstate Class- 
Actions Creates a Presmnption That Jurisdiction Exists, with the Burden of Proof Assigned to the Part}’ Opposing 
Jurisdiction, 25 Miss. C. L. Rev. 7, 53 (2005) (liightighting Itial "CAFA Scclion 2, 'Findings and Purposes,’ . . . 

(coni' d) 
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Third and Ninth Circuits) have disregarded this presumption in favor of imposing a heightened 
“legal certainty” obligation on defendants with respect to the amount-in-controversy 
requirement.'* Under this standard, the amount in controversy stated in the complaint controls so 
long as it is claimed in good faith. ^ In other words, when a plaintiff disclaims that the amount in 
controversy exceeds $5 million, the defendant must prove with “legal certainty” that the amount 
in controversy exceeds $5 million. The rationale underlying these decisions is the concept that a 
plaintiff is the master of his complaint. But in enacting CAP A, Congress made clear that such 
axioms should not supply a basis for excluding class actions from federal jurisdiction. 

Most other circuits have adopted a more appropriate “preponderance of the evidence” test 
for establishing jurisdiction with respect to the amount in controversy under CAFA.*’ Under this 
standard, a defendant removing a class action from state to federal court need only show that the 
amount in controversy “‘more likely than not’ exceeds the jurisdictional threshold.”^ 

A similar question of CAPA interpretation is currently before the Supreme Court in 
Standard hire Insurance Co. v. Knowles, No. 1 1-1450, which will likely be decided before the 
end of the Court’s 2013 term. The key question presented in Standard Fire is whether a named 
plaintiff may avoid removal under CAPA by stipulating that she does not seek to recover more 
than $5 million on behalf of the absent class members. In Knowles, the plaintiff tiled a putative 
class action in state court against Standard Fire, alleging breach of contract arising out of the 
defendant’s alleged underpayment of claims for loss or damage to real property." Standard Fire 
removed the class action to federal court under CAP A, arguing, inter alia, that the plaintiff 
lacked the authority to limit the recovery that would bind the absent class members. The district 
court remanded the action on the ground that the plaintiff had signed a stipulation limiting the 
amount of damages to just below the jurisdictional minimum set forth by CAFA.'* In so doing, 
the court rejected the defendant’s argument that plaintiff sought “to circumvent CAFA and 
receive an award in excess of the $5 million threshold” imposed by CAFA,*° The Eighth Circuit 


(conl'd from previous page) 

Ircflccisl ihc siroiig congressional policy seeking (o liinil class-acUon abuses in ihc slale couris by allowing more 
inlerslale class actions to be maintained in tlie federal courts''). 

See Campbell v. Vitran Express, lnc.„ 471 F. App’x 646. 649 (9th Cir. 2012), Morgan v. Gav, 471 F.3d 
469. 474 (3d Cir. 2006). 

Kalee DiFa/.io. CAh'A ’s Impact on Forum Shopping and the Manipulation of the CivilJuslice System. 17 
SuffoUi J. Trial & App. Adv. 133, 149 (2012). 

^ See, e.g.. Frederick u. Hartford Underwriters Ins. Co., 683 F.3d 1242, 1246 (10th Cir. 2012); Hargis v. 

Access Capital Funding, LLC, 674 F.3d 783. 789 (8th Cir. 2012); Bloniberg v. Serv. Corp. Int'L 639 F.3d 761, 763 
(7tli Cir. 2011); Berniardv. Dow Chem. Co.. 481 F. App’x 859, 862 (5lhCir. 2010). 

DiFazio, S'w/Jrd note 5, at 147. 

^ Knowles V. Sid. Fire Ins. Co., No. 4:1 l-cv-04044. 201 1 U.S. Disl. LEXIS 139077 (W.D. Ark. Dec. 2, 2011). 
cert, granted, 133 S. Cl. 90 (2012). 

^ /f/. at *10-11. 

at*ll. 
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refused to grant an interlocutory appeal of the District Court’s ruling, but the Supreme Court 
granted certiorari." 

By contrast, some courts have taken the opposite approach to this question, rejecting the 
stipulation practice as a means to avoid federal Jurisdiction. For example, in Smith v. Nationwide 
Property & Casualty Insurance Co., the Sixth Circuit explained that “[a] disclaimer in a 
complaint regarding the amount of recoverable damages does not preclude a defendant from 
removing the matter to federal court upon a demonstration that damages are ‘more likely than 
not’ to ‘meet the amount in controversy requirement.’”*^ Several other district courts have also 
rejected such damages stipulations in the CAFA context.** 

If the Supreme Court in Knowles condones the practice of using stipulations to defeat 
CAFA jurisdiction, plaintiffs’ lawyers will be able to evade federal jurisdiction under CAFA 
with great ease. Such a result would allow class counsel to sell out the interests of the putative 
class simply to ensure that they can litigate in state court forums that are hostile to out-of-state 
defendants. It would also represent an end-run around Congress’s clear intent behind CAFA, 
which was enacted to keep interstate class actions out of these magnet state courts. 

Yet another related question that has arisen in CAFA removals is the propriety of relying 
on extrinsic documents to demonstrate jurisdiction. For example, in Ihomas v. Bank of America 
Corp., the Eleventh Circuit determined that a defendant seeking to remove a putative mass action 
to federal court could not rely on extrinsic evidence where “the complaint provided no 
information indicating the amount in controversy or the number of individuals in the alternative 
classes. ”*‘' The per curiam ruling suggests that a defendant may not be able to supplement its 
notice of removal with evidence outside the complaint, at least in “mass action” cases where the 
complaint is silent regarding the amount in controversy or the number of individuals 
encompassed by the mass action. 

The Ninth Circuit has followed a similar path. In Coleman v. Estes Express Lines, Inc., 
the plaintiff commenced a class action in California state court seeking recovery of unpaid 
overtime and other wages under California law. One of the defendants removed the case to 
federal court, and plaintiff moved to remand under the local -controversy exception.'* In support 
of removal, the defendant submitted a declaration that it did not have the funds to satisfy any 


Notably, the Eighth Circuit nuide its views on this issue clear in another case, Rotwing v. ,Ve.sr/e Holdings, 
Inc. , where it lield that a “stipulation liniiting daintiges ... to an amount not exceeding S5 million can be used to 
defeat CAFA jurisdiction.” 666 F.3d 1069. 1072 (8tli Cir. 2012) (enipltasis added) (affirming grant of remand in 
sliareholder suit). 

50.S F.3d 401, 407 (6tli Cir. 2007) (citations omitted, einpliasis added). 

■' See. e.g.. Proffitt v. Abbott Labs., No. 2:08-CV-149, 2008 U.S. Dist. LEXIS 72470, at *4-5 (E.D. Term 
Sept. 23, 2008) (“[A] disclaimer in a complaint regarding the amount of recoverable damages does not preclude a 
defendant from removing Ihc mailer lo federal court upon a dcinonslralion dial damages arc hnorc likely Ilian nof lo 
’mcci Ihc ainounl in conlrovcrsy rcquircmcn([.j’”) (citations ornillcd). 

“ 570F.3d 1280, 1282-83 (lltllCir. 2009) (pet curiam). 

631F.3d 1010, 1013 (9th Cir. 2011). 
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judgment obtained by the plaintiff.*® The district court refused to consider this extrinsic 
evidence and remanded the action. The Court of Appeals affirmed, holding that any inquiry 
regarding the local -controversy exception must be limited strictly to the complaint.*^ Notably, 
other district courts have relied on Coleman in refusing to consider extrinsic evidence in 
assessing the propriety of removal under CAP A.'* 

Second, a few courts have interpreted CAFA’s “home-state” exception much more 
liberally than Congress intended. These courts have applied an expansive approach to the 
“home-state” exception, which has generated mounting state court class action activity in certain 
jurisdictions. Under the home-state-controversy exception, “[a] district court shall decline to 
exercise jurisdiction [where] . . . two-thirds or more of the members of all proposed plaintiff 
classes in the aggregate, and the primary defendants, are citizens of the State in which the action 
was originally filed.”**' In a class action in which greater than one-third but less than two-thirds 
of the class are citizens of the forum state, the district court ‘'may . . . decline to exercise 
jurisdiction” “in the interests of justice and looking at the totality of the circumstances.”^" Most 
courts have appropriately recognized that “the plaintiff has the burden of persuasion on the 
question whether the home-state . . . exception[] appl[ies] .”^* But while Congress intended this 
exception to be construed “narrowly” and in favor of exercising diversity jurisdiction, not all 
courts have adhered to Congress’s clear intent. 

Hirschbach v. NVEBank^^ is illustrative. In that case, a federal district court sna sponte 
remanded an action to state court under CAFA’s home-state exception. The case was a 
consumer-fraud class action filed initially in New Jersey state court, alleging that the defendants, 
NVE Bank (a New Jersey state-chartered bank) and its holding company, issued certificates of 
deposit to the class members at competitive interest rates and then fraudulently applied below- 
market interest rates to renewed certificates.^** Plaintiff defined the class as “all persons who 
invested in a CD issued by NVE Bank at competitive market rates and renewed at least once by 
NVE Bank after the initial maturity date and have received or are receiving interest on their 
renewed CD at below competitive market rates ’’^'' NVE Bank removed the case to federal court, 
asserting federal-question and CAFA jurisdiction. Even though the plaintiff did not file a motion 
to remand, the district court remanded the action to state court sua sponte. 


Id. at 1014. 

” Id. at 1020. 

See. e.g.. Smith v. Kawaiha Dev. LLP.'Ho. 1 1-00350 JMS/BMK, 2011 U.S. Dist. LEXIS 147955, at *8 (D. 
Haw. Dec. 22. 2011) (rcinaiidiiig action, relying on "Coleman ’s clear explanation dial a dislricl court cannot 
consider extrinsic evidence”). 

28 U.S.C. § 1332(d)(4)(B). 

28 U.S.C. § l.i.i2(d)(.'i) (emphasis added). 

See Hart v. FedEx Ground Package Sys.. 457 F.3d 675, 681 (7th Cir. 2006). 

-- 4% F. Supp. 2d 451 (D.N.J. 2007). 

at 452-53. 
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The court initially found that all of the prima facie CAFA removal elements were met - 
i.e., that the amount in controversy was present, that there was minimal diversity between the 
putative class and the defendants, and that the putative class contained at least 1 00 members.^' 
However, instead of ending the inquiry there — after all, the plaintiff had never contested 
defendant’s removal - the court proceeded to examine whether the case fell within the home- 
state exception. The court remanded the action under the discretionary prong of the home-state 
exception after finding that at least one-third of the class consisted of New Jersey residents.^® 

The court concluded that the home-state exception was satisfied because, mier alia, the case 
involved a purely state-law claim.” This decision is contrary to CAFA since its very purpose 
was to allow removal of cases in which federal claims were not asserted. Moreover, the 
Hirschbach court disregarded ample caselaw holding that the burden of establishing a CAFA 
exception rests with the plaintiff. The ruling thus sets a troubling precedent for sua sponte 
remands of class actions that otherwise satisfy CAFA’s minimal-diversity and amount-in- 
controversy requirements.^* 

The home-state exception was included in CAFA in order to ensure that only truly local 
class actions could be litigated in state court. However, as the rulings summarized above 
demonstrate, some courts have taken this exception too far, allowing plaintiffs to circumvent 
CAFA and maintain abusive class actions in state court. 

Third, some plaintiffs’ counsel have also pursued abusive litigation tactics with respect to 
another category of cases removable under CAFA: “mass actions,”^’’ According to CAFA’s 
legislative history, “[m]ass action cases function very much like class actions” and “are simply 
class actions in disguise. They involve a lot of people who want their claims adjudicated on an 
aggregate basis, and they often produce the same abuses as class actions. In fact, sometimes the 
abuses are even worse because the lawyers seek to join claims that have little to do with each 
other and confuse a jury into awarding millions of dollars to individuals who have suffered no 
real injury.”*'* Therefore, not only does CAFA expand federal jurisdiction over class actions, but 
it also provides for federal jurisdiction over mass actions, which are defined as “any civil 
action ... in which monetary relief claims of 100 or more persons are proposed to be tried jointly 
on the ground that the plaintiffs’ claims involve common questions of law or fact . . . 


Id. at 458. 

“ Mat 460-61. 

M. at 461. 

See aim Bey v. Solanvorld Indus. Am., No. 3:il-cr'-i555-SI, 2012 U.S. Dist. LEXIS 181717, at *■12 (D. Or. 
Dec. 26, 2012) (declining to exercise federal jurisdiction under home-slate exception .ywf? .ypowfe because, inter alia, 
“[t]he conplaint pleads only Oregon law"). 

I'anoh V. Dow Chcm. Co., 561 F.3d 945. 956 (9lh Cir. 2009). 

* S. Rep. 109-14. at 16-17. 

28U.S.C. § 1332(d)(ll)(B)(i). 
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CAFA’s mass action provision represents a “[c]ongressional attempt to address notorious 
joinder abuses at the state level. Congress sought to define the term “class action” broadly to 
avoid “jurisdictional gamesmanship”; hence, it follows perforce that the “potentially more- 
abusive mass actions should be construed Just as liberally. However, not all courts have 
embraced this line of reasoning. Instead, in applying the “mass action” provision of CAFA quite 
narrowly, several courts have explained that the “removal statute Is to be ‘strictly construed 
against removal jurisdiction and any doubt must be resolved in favor of remand. As one 
court recently explained in rejecting removal under the “mass action” provision, “Congress 
intended to limit the numerosity component of mass actions quite severely[.]”'' 

Some courts have even gone so far as to hold that whether “plaintiffs have deliberately 
divided their cases in order to avoid the mass action threshold is irrelevant.'’^‘' In Tanoh v. Dow 
Chemical Co., 561 F.3d 945 (9th Cir. 2009), for example, the Ninth Circuit affinned a lower 
court’s order remanding the claims of 664 named plaintiffs to state court because the claims did 
not satisfy CAFA’s jurisdictional requirements as a“mass action.”’’ There, the 664 plaintiffs 
asserted tort claims based on their exposure to the defendant’s products containing an allegedly 
toxic chemical in .vm’en separate lawsuits filed in state court in California.’* Each lawsuit had 
fewer than 100 plaintiffs, none of whom appeared as plaintiffs in more than one of the suits. 
Further, none of the lawsuits asserted class claims.’^ Dow removed the cases to federal court, 
arguing, inter alia, that the seven individual lawsuits taken together constituted a “mass action” 
under CAFA.™ The Ninth Circuit rejected Dow’s argument, applying a strict interpretation of 
CAFA’s statutory language defining a “mass action.’”" According to the Court of Appeals, the 
provision creating “mass actions” is a “narrow” one, which applies “only to civil actions in 
which the ‘monetary relief claims of 100 or more persons are proposed to be tried jointly.’”"'^ 


Anthony Rollo & Gabriel A. Crowson, Mapping the New Cltits Action Frontier - A Primer on the Class 
Action Fairness Act and Amended Federal Rule 2S. 59 Consumer Fin. L.Q. Rep. 11, 14 (2005). 

’’ See Jacob Diirling, iVallzing Through a htophoie: ihm Parens Patriae Suits Allotv Circumvention of the 
Cta.ss Action Fairness Act, 8.1 U. Colo. L. Rev. 549. 569 (2012) (oiling Umiskma ex rel. Caldwell i-. .Allstate Ins. 
Co . , 536 F.3d 418. 424 (.5th Cir. 2008)). 

" Barria v. Dole Food Co. . No. CV 09-213-CAS(VBKX). 2009 WL 689903, at *4 (C.D. Cal. Mar. 9, 2009) 
(remanding cases; “Notliing in CAFA suggests tliat plaintiffs, as masters of tlieir complaint, may not ‘file multiple 
actions, each witli fewer than 100 plaintiffs, to work witliin tlie confines of CAFA to keep their state-law claims in 
state comt.”’) (citation omitted). 

” Cutowskiv. McKesson Corp.,No. C 12-60.56 CW, 2013 WL 675540, at "I (N.D. Cal. Feb. 25, 2013) 
(granting motion to reiiuind) (internal quotation marks and citation omitted). 

* Nimnv. Monsanto Co.. No. 4:1 l-CV-1657 (CEJ), 201 1 U.S. Disl. LEXIS 128375, al *8 (E.D. Mo. Nov. 7. 
201 1) (cmpliasis added). 

’’ .561F.3d 945. 

al 950-51. 

al 951. 
at 953-54. 

at 953 (quoting 28 U.S.C. § 1332(d)(ll)(B)(i)). 
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The court reasoned that because “none of the seven state court actions involve[d] the claims of 
one hundred or more plaintiffs, and neither the parties nor the trial court ha[d] proposed 
consolidating the actions for trial,” the cases did not qualify as a “mass action.”'*^ 

The Third and Seventh Circuits have embraced the Ninth Circuit’s approach in Tayioh, 
rejecting similar arguments to those advanced by Dow in that case. For example, in Ahrahamsen 
V. ConocoPhiUips, Co., the Third Circuit vacated the dismissal of four separate actions and 
remanded them to state court, finding that the requirements for a “mass action” under C AFA had 
not been met.'*'* Tn that case, plaintiffs, totaling 123 persons, brought four separate cases against 
defendant for injuries they sustained while working on vessels, rigs and platforms for defendant. 
Relying on Tcmoh, the Third Circuit reasoned that “[bjecause each suit includes fewer than one 
hundred persons, none of Plaintiffs’ four suits meets CAFA’s definition of a ‘mass action’ and 
therefore no suit qualifies for removal jurisdiction.”"*^ Similarly, in ,4/)£fe/'S'o/; u Bayer Corp., the 
Seventh Circuit denied the defendants’ petition for leave to appeal the district court’s remand 
orders on the ground that four “mostly identical complaints in state court” did not satisfy the 
requirements for a “mass action” under CAFA because none of the cases contained 100 or more 
plaintiffs.'**’ The appellate court rejected defendants’ argument that plaintiffs’ actions were “a 
transparent attempt to circumvent CAFA,” siding with the Ninth Circuit’s view that “[t]he mass 
action provision gives plaintiffs the choice to tile separate actions that do not qualify for CAFA 
jurisdiction.”'*’* 

B. Some Courts Are Failing To Undertake A “Rigorous Analysis” Of The Rule 
23 Prerequisites To Class Certification. 

In Wal-Mart Stores, Inc. v. Dukes, the Supreme Court reversed an en banc ruling of the 
U.S. Court of Appeals for the Ninth Circuit, putting an end to a sprawling nationwide class 
action consisting of 1.5 million female Wal-Mart employees who alleged discrimination and 
sought injunctive relief, declaratory relief and back pay. In its ruling, the Court confirmed that 
analysis of the class action requirements under Rule 23 must be “rigorous.”'** In reversing the 
Ninth Circuit’s ruling, the Supreme Court explained that “Rule 23 does not set forth a mere 
pleading standard”; rather, a plaintiff must “prove that there are in fact sufficiently numerous 
parties, common questions of law or fact, etc.”"*^ 


** No. 12-CV-l 199. 2012 \VL 5359530, at *2 (3d Cir. Nov. 1, 2012). 

Id. at *2 11.4 (citing Ta/iok, 56 1 F.3d at 950); .see also Rodriguez v. \ fon.santo Co., No. 4:11 -CV-01 658 
AGF, 2011 WL 5245251. al *2-3 (E.D. Mo. Nov. 2, 2011) (rcinanding 1 1 cases, each conlaining Tewer than 100 
plainlitrs, c.xplaiiiiiig llial '‘[IJliis precise issue lias been addressed by Ihc Scvcnlh and Ninlh Circuils, which bolh 
held tliat plaintiffs could avoid federal removal jurisdiction under CAFA by carving tlieir filings into separate 
pleadings”). 

.Anderson v. Boyer Corp., 610 F.3d 390, 193 (7th Cir. 2010). 

*' Id. at 393-94 (citing Tanoh, .561 F.3d at 9.54). 

® 131 S. Ct 2541,2551 (2011). 

Id. ', see also In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 312 (3d Cir. 2008) (class certification 
"calls for Ihc dislricl court's rigorous asscssincnl of Ibc available evidence and Ihc method or methods by which 
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Most federal courts have taken heed of this key holding oi Dukes, employing a “rigorous 
analysis” of the Rule 23 requirements for class certificationf° But Dukes has not eliminated lax 
certification standards altogether, because some courts have resisted the Supreme Court’s 
pronouncements. For example, recent rulings by the U.S. Courts of Appeals for the Sixth and 
Seventh Circuits constitute troubling precedents for class actions regarding allegedly defective 
consumer products. In two recent cases involving allegedly defective washing machines, these 
courts approved sprawling class actions, even though the vast majority of class members had not 
experienced any problems with their products.'* According to the Seventh Circuit, the decision 
whether to certify is primarily one of “efficiency,” and the presence of uninjured class members 
is no barrier to class treatment.^’ In so holding, the court appears to have forgotten a 
fundamental principle of U.S. law: the “benefits of efficiency can never be purchased at the cost 
of fairness.”'* By focusing exclusively on efficiency - without subjecting the putative class 
action to the type of “rigorous analysis” mandated by the Supreme Court - the Seventh Circuit 
departed from Dukes and set a troubling precedent for unwieldy consumer class actions that do 
not satisfy Rule 23 prerequisites. 

Some federal courts in California similarly continue to apply weak certification standards 
to consumer class actions.’"* For example, in Johnson v. General Mills. Inc., a federal judge in 
California refused to decertify a class action involving alleged misrepresentations regarding 
yogurt products.” The plaintiff asserted consumer-fraud claims under California law, alleging 
that the defendant misrepresented the ameliorative effects of the yogurt products on the human 
digestive system.” The court granted plaintiffs’ motion for class certification before the 
Supreme Court decided Dukes. In the wake of Dukes, the defendants moved to decertify the 
class, arguing that a class action in l\\e Johnson case “denies them of their due process right to 


(cant'd from previous page) 

plaintiffs propose to use tlie evidence to prove impact at trial") (empltasis added). 

See, e.g., In re liisphenol-. 1 (BP A) Polycarhonole Plastic Prods. lAab. IJlig., 276 F.R.D, 3.36. 340 (W.D. 
Mo, 2011) (coiiduciiiig a "rigorous analysis ” wliicli required llial it 'iook| | belmid the pleadii^s and ascenaiii| | llie 
luitiire of Plaintiffs’ claims as well as tlie miture of the e\idence"): v. First Am. Tide Ins. (.'o., 276 F.R.D. 474, 

476 (E.D. Ky. 2011) (describing Dukes as a "landnijulc decision" tliat liiis strengthened the requirements for class 
certification). 

See In re UAiirlpool Corp. Front-Loading Washer Prods. Liab. Litig.. 678 F.3d 409 (6th Cir. 2012); Butler 
V. Sears, Roebuck d. Co.. 702 F.3d 359 (7th Cir. 2012), Petitions for certiorari ha\e been filed in both of these cases. 

iJwrie/', 702F.3dat362. 

Malcolm V. Fat’l Gyp.sum Co., 995T.26 346, 250 {2dCir. ]993y, see also .Inicbem Prod.-i. i-. Wind.wr, 52) 
U.S. 591, 615 (1997) (class ccrlificalion is only appropriate where it will '"■'achieve economics . . . without 
sacrificing procedural fainicss’”) (quoting Fed. R. Civ. P. 23 Advisoiy Commiltcc Notes), 

See, e.g.. Keegan i'. Am. Honda Motor Co., 284 F.R.D. 504 (C.D. Cal. 2012) (certiriang consimier-fraud 
claims under California law in defecth e car case where majoriri' of class members experienced no issues w ith their 
vehicles’ rear suspension); .John.son v. Gen. Mills, Inc., 276 F.R.D. 519, 521-22 (C.D. Cal. 2011) (refusing to 
decertify class of yogurt purchasers where a large portion of lltc class likely continued to consume the product and 
were therefore not misled by the defendant’s alleged misconduct). 

Jo/mso/j, 276 F.R.D. 519. 

Id. at 520. 
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defend the individual aspects of the class claims on a case-by-case basis. The defendants 
specifically claimed that the reliance and causation requirements of California’ s consumer- 
protection statutes could not be “resolved ‘in one stroke,”’ as required under Dukes for class 
certification to be proper. "’* After all, many class members continue to buy the same yogurt to 
this day, despite the allegations in their suit that they were misled. The court rejected the 
defendants’ arguments, however, opining that ‘^Wal-Mart does not mandate that every element of 
a cause of action must be common.”'® The California federal judge then proceeded to deny the 
defendants’ motion, concluding that “[t]he requirement of predominance in Rule 23(b)(3) itself 
implies that a court may certify a class even though there will, at some point, be issues that must 
be determined individually. 

Rulings like the ones summarized above will no doubt be relied upon by other district 
courts that seek to limit Dukes and resist heightened standards for class certification. The result 
could be a small but troubling group of magnet /btfcra/jurisdictions that employ lax class 
certification standards reminiscent of those followed by state courts before CAFA. Beyond 
damaging the vitality of American businesses, such a trend would also hurt American consumers 
as companies raise the prices of their products to alleviate the costs of imprudent class 
certification rulings and settlements. 

C. Some Consumer Class Action Settlements Still Do Not Provide Benefits To 
Class Members. 

Another problem that continues to plague federal class action litigation is increasing 
reliance on cy pres settlements. Cypres refers to the practice of distributing unclaimed 
settlement money in class actions to third-party charities. Cypres may seem like a solution to 
the problem of lawyer-driven class action settlements, but it is really just covering the problem 
up. In essence, cy pres is a way for class lawyers to justify their big fees without having to craft 
settlements that deliver any direct benefit to those individuals actually injured by the defendant’s 
alleged misconduct. And because “[tjhere is no indirect benefit to the class from the defendant’s 
giving the money to someone else,”®' it is questionable whether most cy pres distributions 
“effectuate ... the interests of the silent class members.”'^’^ 

Recognizing these concerns, some jurists, including Judge Edith Jones of the Fifth Circuit, 
have emphatically rejected cy pres in favor of returning any unclaimed funds to the defendant.** 


Mat 521. 

M. at -521-22. 

Id. at 522. 

®' Id. 

" Mirfasihi v. Fleet Mortg. Carp., 356 F.3d 781, 784 (7tll Cir. 2004). 

Six Mexican Workers v. Ariz. Citrus Growers, 904 F.2d 1301. 1308-09 (9th Cir. 1990) (rejecting tlie use of 
cypres in the case because the beneficiaries were too remote from the class). 

See Klier c. FAfAtochem N. Am., Inc., 658 F.3d468, 481-82 (5th Cir. 2011) (Jones. J.. concurring) (“district 
courls should avoid Ihc legal cornplicalions llrat assuredly arise when judges award surplus sctllcmcnt funds to 
cliarities and civic organizations"’). 
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Judge Lee Rosenthal has similarly cautioned against unfettered use of cypres, recognizing the 
potential of such awards to undermine the very purpose of the class device. As Judge Rosenthal 
has recognized, “[a] consumer class action is superior to individual suits because it allows people 
with claims worth too little to justify individual suits — so called negative-value claims - to 
obtain the redress the law provides. But if the consumer class action is likely to provide those 
with individual claims no redress ... the consumer class action is likely not superior to 
individual suits.”*’"' Legal scholars have similarly criticized the practice, lamenting that cypres 
renders “[t]he real parties in interest in . . . class actions . . . the plaintiffs’ lawyers, who are the 
ones primarily responsible for bringing th[e] proceeding.”®” 

A recent decision by the Third Circuit demonstrates that the use of cy pres promotes class 
actions as primarily lawyer-driven lawsuits. In In re Baby Products Antitrust Litigation, the 
Third Circuit vacated the district court’s orders approving a class action settlement consisting of 
a substantial cy pres award in an antitrust class action brought against toy retailers and baby 
product manufacturers.®® There, the defendant agreed to pay $35.5 million into a settlement fund 
with no reversionary rights; any unclaimed funds would be paid to specified charities. The trial 
court approved the settlement, which included payment of $14 million in attorneys’ fees and 
expenses. In the wake of the district court’s approval of the class settlement, it became clear that 
a measly $3 million of the settlement fund was actually claimed by class members, leaving $18.5 
million to be paid to charities.®^ In other words, the attorneys received nearly five times the 
amount that actually ended up in the pockets of their clients. The Third Circuit reversed the class 
settlement, making several observations, including that cypres awards reinforce the lawyer- 
driven nature of class actions. In particular, the Third Circuit explained that “inclusion of a cy 
pres distribution may increase a settlement fund, and with it attorneys’ fees, without increasing 
the direct benefit to the class.”®* This recent ruling is a refreshing confirmation that some courts 
are finally starting to recognize that the propriety of class settlements should be tied to what class 
members actually receive. 

Other courts, however, have not been as vigilant as the Third Circuit. In Imte v. 
Facebook, Inc., which arose out of alleged privacy violations by Facebook, the Ninth Circuit 
affirmed a cypres award aimed at establishing a new charity organization called the Digital 
Trust Foundation (“DTF”) whose purpose it is to “fund and sponsor programs designed to 
educate users, regulators, and enterprises regarding critical issues relating to protection of 
identity and personal information online through user control, and the protection of users from 
online threats.”®" The Ninth Circuit denied a petition for rehearing en banc, but several judges 
dissented, explaining that the cy pres award was not “reasonably certain to benefit the class” and 


Hoffer V. Landmark Chm’rolet Ltd. , 24.5 F.R.D. 588, 603 (S.D. Tex. 2007). 

Testimony of Martin H. Redish, at 7, Hearing: Class Actions Seven Years .After the Class Action Fairne.ss 
Act. June I, 2012. lmp://judiciary.liousc.gov/licarings/Hcarings%202012/Redish%2006012012.pdr. 

® Ln re Baby Prods. .Antitrust Litig.. Nos. 12-1165, etal., 2013 U.S. App. LEXIS 3379 (3d Cir. Feb. 19. 2013). 
Id at *5-7. 

® Id at *16-17. 

® Lane v. Facebook. Inc., 696 F.3d 811. 817 (9th Cir. 2012). 
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did not “advance the objectives of the [privacy] statutes relied upon in bringing suit.”’° Because 
the newly created charity has “no record of service,” the judges noted, its asserted commitment 
to “funding ‘programs’ regarding ‘critical issues’ says absolutely nothing about whether class 
members will truly benefit from this settlement In addition, the dissenting judges were 
unconvinced that the cjipres award would actually advance the objectives of the privacy statutes 
underlying the lawsuit, most of which prohibited the “unauthorized access of disclosure of 
private information.”’^ According to these judges, because the class claims concerned 
“misconduct by Internet companies” - and not “users’ lack of ‘education’” - the DTF had 
virtually nothing to do with the basis of the lawsuit, which was further grounds for invalidating 
the settlement.” 

11. STATE ENFORCEMENT OF FEDERAL LAW RAISES SERIOUS CONFLICT- 
OF-INTEREST AND PUBLIC CORRUPTION CONCERNS. 


Another significant impetus for abusive aggregate litigation is the proliferation of 
arrangements under which state attorneys general hire outside counsel on a contingency basis to 
represent the state in civil litigation. This problem threatens to grow worse as more and more 
federal statutes give state attorneys general authority to enforce federal laws, including the Truth 
in Lending Act,” the Health Insurance Portability and Accountability Act,’'^ the Consumer 
Financial Protection Bureau in the Dodd-Frank Wall Street Reform and Consumer Protection 
Act of 2010,™ the Restore Shoppers Online Confidence Act of 2010,” and the Consumer 
Product Safety Improvement Act of 2008.™ Some commentators contend that partnerships 
between attorneys general and private counsel are a good idea because such suits are prosecuted 
without using tax dollars and are therefore in the public interest. However, these arrangements 
raise serious conflict-of-interest and other ethical questions. 

Contingency-fee contracts between AGs and private counsel became popular during the 
landmark tobacco litigation of the 1990s. In that litigation, 36 states retained private 
contingency-fee attorneys to help them prosecute their lawsuits against the tobacco industry.” 
The litigation was highly successful from the perspective of plaintiffs’ counsel, resulting in 


Lane v. Facebook, Inc.. Nos. 10-16380, 10-16398, 2013 U.S. App. LEXIS 393,'). at ’>2-3 (9th Cir. Feb. 26. 

2013). 

’■ Id. at *4-6. 

” Id. at *6-7. 

” Id. 

LSU.S.C. § 1640(e). 

42 U.S.C. § 1.32()d-5(d). 

™ 12U.S.C. S-')-')-')2. 

Restore Online Shoppers’ Confidence Act, Pub. L. No. 1 1 l-.i45 (2010), 

” 1-2 U.S.C. §§ 1194(a), 1264(d), 1477. 

^ Lise T. Spacapan. Douglas F. McMcycr & Robert W. George, A Threat to Iniparlialily: Contingency Tee 

Plaintiffs’ Counsel and the Public Good. In-House Defense Quarterly, at 13 (Winter 2011). 
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approximately $14 billion in attorneys’ fees for trial lawyers throughout the nation.*'’ Since then, 
contingency-fee arrangements have extended well beyond the tobacco arena and have been 
employed in other mass-tort contexts.** In Rhode Island, for example, the state employed 
outside counsel to sue lead paint manufacturers from 2003 to 2008.*^ Similarly, AGs have 
entered into contingency-fee contracts with outside counsel to prosecute a wide range of lawsuits 
related to prescription medications, alleging failure to warn, fraudulent advertising and off-label 
promotion.** 

In an effort to fully grasp the current state of the AG contingency-fee practice, three 
practitioners served Freedom of Information Act (“FOIA”) requests on the AGs of all 50 states 
and the District of Columbia.*'* Of the 50 responses to the FOIA requests, 36 responses indicated 
that the AG’s office uses or had used contingency-fee counsel outside the tobacco context.** The 
recent economic downturn and the budget problems faced by state governments are almost 
certain to make these arrangements even more popular. As one commentator noted in The Wall 
Street Journal, “trial lawyers representing public clients on contingency fee are suing businesses 
for billions over matters as diverse as prescription drug pricing, natural gas royalties and the 
calculation of back tax bills.”**' 

Trial lawyers love these deals. Even aside from the chance to rack up stupendous 
fees, they confer a mantle of legitimacy and state endorsement on lawsuit 
crusades whose merits might otherwise appear chancy. Public officials find it 
easy to say yes because the deals are sold as no-win, no-fee. They’re not on the 
hook for any downside, so wouldn’t it practically be negligent to let a chance to 
sue pass by?*’ 

But there is a considerable downside to these lawsuits as well; they create an opportunity 
for unseemly liaisons between public enforcement officials and private, profit-motivated lawyers. 
For this reason, the growing use of contingency-fee contracts by state AGs has generated 
substantial criticism over the last few years. As one former attorney general who has been an 
outspoken critic of these arrangements explained, “[t]hese contracts . . . create the potential for 


See Leah Godcsk\ , Stale Attorneys General ami (Contingency Fee Arrangements: An Affront to the 
Neuiraliiy Doelrine?^ 42 Coluin. J.L. & Soc. Probs. 587. 588-89 (2009). 

See Martin H. Redisli, Constitutional and Political Implications: Private Contingent Fee Lawyers and 
Public Power, 18 S. Ct. Econ. Rev. 77. 81-82 (2010). 

See Godesky, supra note 80, at 588-89. 

Spacapaa McMeyer & George, supra note 79. at 14. 

See id. Fort>*-nine states and the District of Coltimbia responded to the FOIA requests, id. Due to a paper 
work error, New York was tlie only state tluit did not reply to tlie FOIA request. Id. 

Id. Of the 1 4 states that did not report using contingency-fee counsel, only three states had statutes that 
cxplicilly limil ihc abilily lo hire private attorneys on a contingency-fee basis, hi. The remaining 1 1 do not appear 
to have any statutory prohibition. Id. 

Walter Olsoa Tort Travesty, Wall St. J.. May' 18, 2007. 

Id. 
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outrageous windfalls or even outright corruption for political supporters of the officials who 
negotiated the contracts.”** Critics have also condemned the practice as promoting “regulation 
through litigation,” by empowering states to attack a wide variety of behavior by corporations 
merely by wielding the power of private attorneys.*^ But perhaps the most troubling 
consequence of these contracts is the violation of important constitutional rights of defendants, 
who find themselves facing lawsuits that combine the political power of the state and the 
financial power of deep-pocketed plaintiffs’ lawyers. This concern was recently noted by Judge 
Danny Reeves in a case challenging the State of Kentucky’s retention of contingency-fee counsel 
to sue a drug manufacturer. According to Judge Reeves: “If there is evidence that private 
counsel ‘have ever engaged in any conduct that invaded the sphere of control’ reserved to the 
AG’s office, then the door is opened to a conclusion that the contingency fee arrangement 
violated the defendant’s rights.”™ 

Notably, federal prosecutors can only enter into these arrangements under limited 
circumstances. When the executive branch of the federal government enforces federal laws, a 
number of safeguards come into play, including statutes prohibiting public corruption, rules 
limiting the political activities of Individuals hired by the government to assist in enforcing the 
federal laws, and Executive Order 13,433, which prohibits the use of contingent-fee 
arrangements with outside counsel retained by the federal government “unless the Attorney 
General has determined that the . . . entry into the agreement is required by law.”®* State AGs 
and the private attorneys they hire are generally not subject to these safeguards. As a result, the 
delegation of enforcement authority to state AGs poses serious conflict-of-interest and public 
corruption concerns that are generally absent in the federal arena. 

What can be done about this practice? Some public officials are raising questions about 
private AG partnerships. For example, the Attorney General of Colorado, John Suthers, has 
stated that his “office policy is not to hire outside lawyers on a contingency-fee basis when the 
state’s police power is being asserted (such as when the state brings an action based on a claim of 
public nuisance or when bringing a consumer-protection action).” ^ Similarly, former Florida 
attorney general Bill McCollum has also been an outspoken critic of the practice, warning that 
“[a]t the very least, use of such counsel without proper safeguards can give the appearance of 
impropriety and undermine public confidence in our legal system.”™ 


** Adam Liplak, If You IVin, You Lose, N.Y. Times. July 9. 2007. Section A, page 10 (quoting William H. 
Pnor Jr,). 

See Brief of Cliamber of Coiimierce of tlie United States of America & the American Tort Reform Ass'n as 
Amici Curiae in Support of Motion for Judgment as a M«attcr of Law in Light of Plaintiffs Constitutional Violations, 
al 20-21 ; Oklahoma v. Tyson hood, Inc.. No. ()5-cv-()()329-GKF-SAJ (N.D, Okla. June 1 1, 2007). 

Merck Sharp & Dohme Corp. v. Comra>-, No. 3: I lol-DCR. 2012 U.S. Dist. LEXIS 40940, at >^12 (E.D. 
Ky. Mar. 26, 2012). 

Exec. Order No. 1.1.433, Prolccling American Taxpayers From Pavinenl of Conlingencv Fees. 72 Fed. Reg. 
28,441 (May 16,2007). 

Joint Suthers. A voiding Contingency-Fee Land Mines: New Attorneys Genera! Should Use Outside Counsel 
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But these voices of concern are not enough to stop the tide, and while some state 
legislative efforts on this front have helped reform the practice, federal intervention is also 
needed. As such. Congress should consider enacting legislation mandating that contracts 
between state AGs and outside counsel hired to enforce federal law be reasonable and 
prohibiting state AGs from retaining contingency-fee counsel to enforce federal law. Such 
legislation would promote the integrity of enforcement proceedings and safeguard the 
constitutional rights of defendants. 

III. THIRD-PARTY LITIGATION FUNDING IS ANOTHER THREAT TO OUR 
CIVIL JUSTICE SYSTEM THAT W ARRANTS ROBUST FEDERAL 
REGULATION. 


Third-party litigation financing (“TPLF”) describes the practice whereby a profit- 
motivated third party provides money to a litigant. TPLF generally falls into two broad 
categories: ( I ) consumer lawsuit lending, which typically involves individual personal-injury 
cases; and (2) investment financing, w'hich includes investments in large-scale tort and 
commercial cases and alternative dispute-resolution proceedings. My focus today is on the latter: 
the growing practice under which investment firms provide financing to plaintiffs or their 
attorneys in exchange for a share of any recovery. 

TPLF investments of this sort have several negative impacts on civil Justice. First, TPLF 
increases the filing of questionable claims. TPLF companies are mere investors, and they base 
their funding decisions on the present value of their expected return. As such, even if a lawsuit 
has little or no merit, it may be a worthwhile investment if there is a potential (however small) to 
recover a very large sum of money. In addition, TPLF providers can mitigate their downside risk 
by spreading the risk of any particular case over their entire portfolio of cases and by spreading 
the risk among their investors. For these reasons, TPLF providers have higher risk appetites than 
most contingency-fee attorneys and will be more willing to back claims of questionable merit.^”' 

The most notorious example of this problem was the investment by a fund associated 
with Burford Capital Limited in a lawsuit against Chevron filed in an Ecuadorian court, alleging 
environmental contamination in Lago Agrio, Ecuador. Burford invested $4 million W'ith the 
plaintiffs’ lawyers in the Lago Agrio suit in October/November 2010 in exchange for a 
percentage of any award to the plaintiffs. In February 2011, the Ecuadorian trial court awarded 
the plaintiffs an $1 8 billion judgment against Chevron.^”’ Tn March 2011, Judge Lewis Kaplan of 
the Southern District of New York issued an injunction barring the plaintiffs from trying to 


(cont'd fi'om previous page) 
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collect on their judgment because of what he called “ample” evidence of fraud on the part of the 
plaintiffs’ lawyers. Long before Burford had made its investment in the case. Chevron had 
conducted discovery into the conduct of the plaintiffs’ lawyers under a federal statute that 
authorizes district courts to compel U.S. -based discovery in connection with foreign proceedings, 
and at least four U.S. courts throughout the country had found that the Ecuadorian proceedings 
were tainted by fraud.'^^ 

According to a December 20 1 1 press release, Burford “conclude[d] that no further 
financing w[ould] be provided” in the Lago Agrio case as a result of “[f]urther developments.”^^ 
Nevertheless, its year-long involvement - and its initial decision to invest $4 million despite 
allegations of fraud in the proceedings - powerfully demonstrate that TPLF investors have high 
risk appetites and are willing to back claims of questionable merit. 

Second, TPLF changes the traditional way litigation-related decisions are made. 
Traditionally, the plaintiff in a case and his or her counsel make strategy decisions together. 

TPLF interferes with that dynamic, because an investor will likely seek to exert control over 
strategic decisions in order to protect its investment. And realistically, if a plaintiffs lawyer is 
being paid by the investor, it will be difficult to resist that pressure. Even when the TPLF 
provider’s efforts to control a plaintiffs case are not overt, the existence of TPLF funding 
naturally subordinates the plaintiffs own interests in the resolution of the litigation to the 
interests of the TPLF investor. 


See Chevron Corp. v. Donziger, No. lI-cv-0691 (S.D.N.Y. Mar. 7, 2011), ai 82-83, The Second Circuit 
later vacated Judge Kaplan’s injuiiciioti on jurisdiclional and procedural grounds, but his factual findings stand. See 
Chevron v. Naranjo, No, 1 1-1 150 (2d Cir, Jan. 26. 2012). 

See, e.g.Jn re Chevron Corp.. No. lO-MC-21 (J/LFG) (D.N.M. Sept. 13. 2010) (finding “that . . . 
discussions trigger tlie crime-fraud exception, because they relate to corruption of the judicial process, the 
preparation of fraudulent reports, the fabrication of evidence, and the preparation of tlie purported expert reports by 
the allomcys and their coiisulianis."); In re Application of Chevron Corp., No, lO-cv-l 146-1 EG (Wine) (S.D, Cal. 
Sept. 10. 2010) (crime-fraud exception applies because "Itjhcrc is ample evidence in the record tliat the Ecuadorian 
Plainliffs secretly provided infonnation to Mr. Cabrera, who was supposedly a neutral court-appointed expert, and 
colluded with Mr. Cabrera to nuike it lookhke the opinions were Ms own.”); Chevron Corp. v. Champ, No, 1:10- 
nic-0027 (GCM-DLH) (W.D.N.C. Aug. 30, 2010) (“While iMs court is unfamiliar with tlie practices of tlie 
Ecuadorian judicial system the coiut must believe that tlie concept of fraud is universal, and that what has blatantly 
occurred in tliis matter would in fact be considered fraud by <my court. If such conduct does not amount to fraud in 
a particular country-, then that country' Mis larger problems tMin an oil spill.”); Hr'gTr. at 44, re Application of 
Chevron Corp.. No., 10-2675 (SRC) (D.N.J. June 11, 2010) CTiisliort, tlie provision of materials and information by 
consultants on the litigation team of the Lago Agrio plaintiffs in wdiat appears to be a secret and an undisclosed aid 
of a supposedly neutral coiut-appointed expert in this Court's view' constitutes a prinia facie demonstration of a fraud 
on Ihc Iribimal.”). On Ihc Lago Agrio suil. see generallyV.Qgcr Parloff. ffave You Got a Piece of this Imvsuil? The 
liilter environmental Suit Against Chevron in hlcuador Opens a WindoM’ on a Troubling New Business: Speculating 
in Court Cases. Fortune, Vol. 163. Issue S. June 13, 2011, al 68. 

See Press Release. Burford Capital Limited, Burford Reports Continued Activiw and Entry' into UK Market 
(Dec. 12. 2011). littp;//v\vvw'.burfordfinance.com/pressrooiii/press-releases. In January' 2013. Burford released a 
letter it had sent to the Lago Agrio claimants' counsel in September 201 1 accusing counsel of defrauding Burford 
inlo invesling in the liligalion. See Burford Group to Purringlon Moody Weil LLP. Sept. 29. 2011. 
littp;//lettersblogatory'.com/w'p-content/uploads/2013/01/Buiford.pdf. 
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Recent commercial arbitration between a company called S&T Oil Equipment & 
Machinery Ltd. and the Romanian government is illustrative. S&T had sought financing for its 
case from Juridica Investments Limited, and, under their agreement, Juridica paid some legal 
fees for S&T in exchange for a percentage of arbitration proceeds. After Juridica withdrew 
funding, causing S&T’s case to collapse, a sealed complaint filed by S&T against Juridica in 
Texas federal court alleged that S&T’s own lawyers had begun seeking legal advice from 
Juridica after Juridica began paying their fees, and that Juridica required the lawyers to share 
their legal strategy for the arbitration, along with factual and legal developments in the case.^^ 

Third, TPLF prolongs litigation by deterring settlement. A plaintiff who must pay a 
TPLF investor out of the proceeds of any recovery can be expected to reject what may otherwise 
be a fair settlement offer, hoping for a larger sum of money in order to help pay off the 
investor. The Chevron/Lago Agrio case powerfully demonstrates this problem. The 
investment agreement in that case included a “waterfall” repayment provision, which provided 
Burford with a heightened percentage of recovery on the first dollars of any award. Under the 
agreement, Burford would receive approximately 5.5% of any award, or about $55 million, on 
any amount starting at $1 billion."*' But, if the plaintiffs settled for less than $1 billion, the 
investor’s percentage would go up - in fact, the investor would receive the same $55 million for 
any recovery over $70 million. This sort of arrangement incentivizes plaintiffs to continue 
litigating in hopes of a higher settlement. 

Fourth, TPLF investments compromise the attorney-client relationship and diminish the 
professional independence of attorneys by inserting a new party into the litigation equation 
whose sole interest is making a profit on its investment. In the litigation regarding injuries to 
9/1 1 Ground Zero workers, for example, one of the plaintiffs’ firms representing the workers was 
financed by a TPLF investment that provided for passing the interest charges on the investment 
on to the plaintiffs, to be paid out of any recovery by them. After settling with the defendants, 
the firm sought to pass along $6. 1 million in interest payments to the plaintiffs. The Judge 
overseeing the settlement acknowledged that passing on the interest to the plaintiffs may be 
permissible, but disapproved doing so in this case because it was not clear that the plaintiffs had 
understood or approved the charges."*^ 

So what should be done about this problem? ILR believes that there needs to be a robust 
federal regulatory regime overseeing these investors and their activities. Specifically, ILR 
proposes the following measures: (1) designation of a federal agency to oversee TPLF investors 


See B.M, Crcinadcs. Jr,. Third Party Litigation Funding: Investing in Arbitration. T ransnational Dispute 
Maiiagcmcnl. Vol. 8. Issue 4 (Ocl. 201 1). at 25-33, 27 n.l()5 (citing 0/7 Equip. cC' Mach. Ltd. v. Juridica Invs. 
Lid, No. H-1 1-0542 (S.D, Tc\. Feb. 14. 201 1). sealed complaint. IH 29, 30. 

See Rancman u. Interim Settlement Funding Corp., 789 N.E.2d 217, 220-21 (Oliio 2003) (noting that the 
amount the plaintiff-appellant owed to litigation financiers was an ''absolute disincentive" to settle at a lesser 
amount). 

See Funding Agreement Between Treca Fiiuinciiil Solutions and Claimants, Chevron Corp. v. Donziger. No. 
ll-cv-0691 (S.D.N.Y.), Docket No. 356, Ex. B. 

See Tr. Of Proceedings. !n Re World Trade Center Disaster Site Liiig.. No. 1 :21-mc-()()100 (S.D.N.Y. Aug. 
27. 2010). 
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and make regulations concerning TPLF investments; (2) enactment of statutory safeguards to 
avoid TPLF-related abuses; (3) barring the use of TPLF in class actions; and (4) amending the 
Federal Rules of Civil Procedure to address TPLF arrangements. 

A. Appointment Of A Federal Agency To Oversee TPLF Investments 

First, ILR believes Congress should enact legislation appointing a federal agency to 
oversee TPLF investments, with three specific grants of authority: (i) to license TPLF investors; 
(ii) to make rules and regulations governing TPLF investments; and (iii) to enforce any laws, 
rules and regulations governing TPLF investments. 

Licensing will permit effective oversight of TPLF investors and guard against potential 
abuses by them. Any effective licensing regime would require a TPLF investor, as a condition of 
obtaining a license to operate, to disclose the identity and interest of all members of the TPLF 
investor’s board of directors and all senior executive officers. In addition, ILR proposes that any 
applicant for a license to invest in lawsuits be required to pay a $1 million fee. This money 
would remain in an account administered by the federal agency, with any interest or dividends 
going to fund enforcement and oversight activities by the agency. 

The TPLF regulating agency should also be authorized to promulgate such rules and 
regulations as are necessary to carry out its mandate. This authority would enable the agency to 
create a comprehensive regulatory regime appropriate to carry out the intent of Congress in 
passing the legislation to govern TPLF, much as the Securities and Exchange Commission 
(“SEC”) has done with respect to the statutes, like the Securities Act of 1933 and the Securities 
Exchange Act of 1934, that are within its purview. 

Finally, the agency should have meaningful authority to enforce all laws, rules and 
regulations governing TPLF investments. As part of this authority, the agency should be 
empowered to bring lawsuits in federal court and obtain civil penalties for violations. Again, 
Congress’s grant of authority to the SEC to bring civil actions to enforce the securities laws and 
its rules and regulations is instructive. The agency should (like the SEC) have the power to seek 
scaled monetary penalties against violators, based upon the seriousness of the offense and to seek 
enhanced penalties for repeat violations. 

B, Statutory Safeguards Against Abuses In TPLF Investments 

In addition to legislation designating a federal agency to oversee TPLF investments. 
Congress should implement specific safeguards that the agency may enforce. These safeguards 
should include the following: 

• Barring law finn ownership of TPLF investors; 

• Requiring any person who is responsible for repaying a TPLF investment to be a 
party to the investment agreement and explicitly consent to all of its terms; 

• Prohibiting TPLF investors from controlling the litigation they are financing; 
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• Requiring each TPLF investor to post a bond with respect to each lawsuit it funds; 

• Holding TPLF investors jointly and severally liable with the plaintiff for 
satisfying any cost awards; and 

• Requiring TPLF investors to pay the attorneys’ fees and costs of the prevailing 
party if the party they fund does not prevail at trial. 

C. Barring The Use Of TPLF In Class Actions 

Congress should also enact legislation barring TPLF in class actions. Proponents of 
TPLF insist that it is necessary to increase access to Justice for plaintiffs. In the United States, 
however, we already have two methods to increase court access: contingency fees and the 
“American rule” against fee shifting. A plaintiff wishing to commence a suit in the United States 
can therefore do so without risk: there is no cost to the plaintiff to retain an attorney to file and 
prosecute the suit, and generally no consequences if the plaintiff loses. This is true from the 
simplest individual slip-and-fall case to the most complex class action. Because plaintiffs’ 
attorneys are willing and available to take class representations on a contingency-fee basis that 
can produce far greater compensation than individual cases (and indeed, they often compete for 
the opportunity to do so), TPLF is simply not necessary in the class action context. 

Moreover, class actions, by their nature, already raise significant concerns regarding 
lawsuit abuse because the individual class members generally do not control the litigation, which 
is spearheaded by class counsel. In a large consumer class action, the average plaintiff often has 
only a dollar or two at stake. The “representative” plaintiffs who are empowered to speak for the 
class in such cases tend to be friends, neighbors or even employees of the attorney bringing the 
suit. As a result, the lawyers fully control the cases - not the individual plaintiffs. 

This concern would be exacerbated if the person driving the litigation is not even a 
lawyer with fiduciary obligations to the supposed clients or the court. In a case with a 
legitimately aggrieved plaintiff who is following the litigation and concerned about its outcome, 
there is, at least, someone watching the lawyer and the funding company - and that person can 
raise concerns if the funding company acts against his or her interests. In a class action, by 
contrast, there is rarely a truly interested plaintiff. Thus, the TPLF company can effectively run 
the litigation with no check on its actions. For these reasons, TPLF should not be pennitted in 
class actions. 

D. Promulgation Of Court Rules Addressing TPLF 

The last aspect of a comprehensive federal TPLF oversight regime would be new rules of 
civil procedure. The focus of such rules, like the proposed licensing scheme discussed above, 
would be disclosure of TPLF arrangements at the outset of civil litigation. Meaningful 
disclosure requirements would shine much-needed light on TPLF investments. As previously 
discussed, one of the biggest consequences of TPLF is the erosion of a plaintiffs control over his 
or her own lawsuit. Lawsuit investors seek to control their investments by managing strategic 
decisions in litigation they finance. As a result, TPLF undermines the bedrock principle that a 
party to a lawsuit has the ultimate decision-making authority with respect to that suit. The 
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pernicious effect on defendants is clear: because TPLF agreements are typically made under a 
“veil of secrecy,”"” a defendant facing a claim funded by TPLF may not even realize who is 
guiding litigation strategy and decisions on the other side, making it unfairly difficult to mount 
an adequate defense. 

Strong disclosure requirements will correct this problem. In particular, ILR proposes 
amending Federal Rules of Civil Procedure 26 (requiring initial disclosures) and 7. 1 (requiring 
corporate disclosure statements) to provide for specific disclosures of TPLF investments in 
funded cases. Requiring disclosure of information pertaining to TPLF investments is sensible. If 
a company has an interest in litigation that is contingent on the outcome, it is in many respects a 
real party to the litigation. Parties have the right to know who is on the other side of litigation. 

CONCLUSION 


The past decade has witnessed a number of meaningful reforms to our civil justice system 
- most notably, the enactment of CAFA. This has resulted in a fairer class action landscape. 
However, despite these significant advances, litigation abuses continue to mar our nation’s civil 
justice system, hurting both businesses and consumers. For one thing, while CAFA has leveled 
the class action playing field by shifting countless interstate class actions into federal court, some 
courts have deviated from Congress’s intent to expand federal jurisdiction over such proceedings. 
Specifically, by imposing heightened standards for removal and broadly construing certain 
narrow exceptions to federal jurisdiction under CAFA, these courts have forced class action 
defendants to continue defending interstate class actions in magnet state court jurisdictions that 
employ lax class certification standards. In addition, some federal courts have undermined the 
import of CAFA by failing to apply the Supreme Court’s “rigorous analysis” standard for class 
actions filed in - or removed to - federal court. Beyond these serious concerns, another abusive 
form of aggregate litigation, the enforcement of federal law by state AGs and private 
contingency-fee counsel, remains largely unchecked and poses troubling conflict-of-interest and 
ethical issues in state enforcement proceedings. And finally, the advent of third-party litigation 
funding represents another serious challenge to our civil justice system. This growing practice, 
which threatens to transform American courts into unseemly investment vehicles, will foster 
frivolous litigation, jeopardize client control over litigation and compromise the attorney-client 
relationship, among other consequences. 

These litigation abuses represent significant challenges to our civil justice system, but 
there are a number of potential legislative responses that would mitigate them. For example, 
Congress should enact legislation prohibiting state attorneys general from using contingency-fee 
arrangements to enforce federal law. In addition. Congress should institute a comprehensive 
regulatory regime for TPLF that is supported by stringent disclosure requirements to minimize 
the deleterious effects of this practice on our nation’s civil justice system. 

Thank you for inviting me to testify today, and I am happy to answer any questions you 
may have. 


Parloff, supra note 97. at 68. 72. 
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Mr. Franks. Thank you. And I thank you all for your testimony. 
We will now proceed under the 5-minute rule with questions. 
And I will begin by recognizing myself for 5 minutes. 

And I will start with you, Ms. Milito. 
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Ms. Milito, you stated in your written testimony that we “must 
also address the reality that small business defendants are ration- 
ally discouraged from vindicating their rights in court under the 
current legal rules.” 

Now, it seems to me that you are essentially saying that an inno- 
cent small business may have to pay money to trial lawyers to 
avoid paying an even more significant amount by litigating their 
cases to victory. 

Is that true? Or can you elaborate? 

Ms. Milito. Yes, certainly. And that is true. And I think, actu- 
ally, the point was made in part by Mr. Conyers’ statement, too, 
who I think referred to large, costly cases. Hearing about these 
large, costly cases that you read about in the news, these class-ac- 
tion, that feeds into the fear that I hear from small business mem- 
bers who oftentimes, when they are threatened with a lawsuit or 
they receive that demand letter in the mail, their first thought is, 
my goodness, what do I do and how much is this going to cost me, 
because there is an immediate recognition that, like with Mr. 
Volpi, I am going to need to get an attorney and attorneys are ex- 
pensive. 

And in this respect, I am a kind of aligned with my members. 
I have been out of private practice for nearly 20 years, so I get 
sticker shock, too, when I hear about what attorneys cost, as do our 
members. And our members have an appreciation that attorneys, 
whether they are plaintiffs attorneys or defense attorneys, are en- 
titled to get paid. They have an expertise, like Mr. Beisner. But it 
is expensive, and it is costly to defend these cases. 

So I spoke with a member, ironically, just yesterday, who has 
been threatened with a wage and hour issue. And she has already 
paid her attorney nearly 5 hours, and she said, you know, this is 
$260 an hour. As of right now, we don’t even have the complaint. 
I just do not know what to do. I am at the point where I kind of 
want to pay off this individual, even though I do not think I did 
anything wrong. I do not think I violated any wage and hour law, 
but I just want this to end, because I do not know how long this 
is going to go on. They just want to get out. 

So it is very often — they are not going to go and engage in long, 
costly discovery, my members. They may not even ever see a com- 
plaint, like this member I spoke to yesterday. They want to kind 
of, as much as they hate to throw up their hands in defeat, they 
want to pay, get out and just kind of make this go away so they 
can get back to running their business. 

Mr. Franks. Mr. Frank, you stated in your written testimony, 
“At a minimum, the parties should be required to give notice to the 
class of who the cy pres recipients are and whether there are rela- 
tionships between the recipients and the parties, attorneys, and 
judge.” Though this information seems obviously material to the 
fairness of the settlement, courts have generally refused to estab- 
lish bright line rules that penalize parties that hide this informa- 
tion from class members. 

Could you please elaborate on why some courts are reluctant to 
make the cy pres system more transparent and what Congress 
might do to rectify that? 
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Mr. Frank. I do not understand why the courts are not creating 
the bright light rules here. To me, it seems an obvious solution, 
and one answer is that I am litigating against millionaire attorneys 
who have a lot of money at stake, and if I win on that point, they 
might not get their money, so they throw as much mud into the 
litigation process as possible to protect themselves on that issue. 

Congress can certainly require notice to have these things. In the 
Class Action Fairness Act, for example, defendants are required to 
give notice to State attorneys general about a pending settlement, 
so that the State attorney general can come in and intervene on 
behalf of class members who are treated unfairly. Unfortunately, 
that provision has not had very much effect, because most State at- 
torneys general have just sort of ignored it. 

But similar provisions to the existing 1715 in requirements and 
notice, and holding that a defendant does not get the benefit of 
waiver, if the notice does not have these provisions, or that attor- 
neys will be punished if they fail to make the appropriate disclo- 
sures, will create the right incentives so that class members know 
went attorneys are diverting money to their alma mater or to their 
ex-wife’s charity. 

Mr. Franks. Thank you, sir. 

Mr. Beisner, has President Obama withdrawn the previous Ad- 
ministration’s executive order that bans the Justice Department 
from hiring contingency fee lawyers, unless required by law? And 
if not, what would that say about the President’s policy? 

Mr. Beisner. To my knowledge, that executive order is still on 
the books. And to be clear what it means is it precludes the Fed- 
eral Government, when it is going to enforce laws, from getting 
contingency fee counsel involved in the litigation. And to me, it is 
a policy saying that is something the Federal Government should 
not do in enforcing its laws, and that should apply when State AGs 
are enforcing Federal law as well. 

Mr. Franks. Thank you. And I would now recognize the Ranking 
Member for 5 minutes, Mr. Nadler. 

Mr. Nadler. Well, thank you. I want to say, if anything useful 
has come out of this hearing so far it is that I have found out about 
that executive order from the President saying that the AGs shall 
not hire contingency fee lawyers, and I will do my best to get that 
revoked as soon as possible. 

Ms. Doroshow, Mr. Beisner claims that contingency fee agree- 
ments between State AGs and private counsel are somehow prob- 
lematic. Can you explain how these agreements really operate and 
the risk that taking a case on a contingency fee entails? 

Before you do that, let me read something that will set the stage 
for this question. Very often, the State AG will find himself out- 
classed by very large law firms hired by very rich litigants. So for 
example, in the tobacco litigation, the strategy of the tobacco com- 
panies with bury everybody in paper and make it too expensive to 
fight. A memo written by counsel for R.J. Reynolds Tobacco made 
it clear that outspending litigants and forcing them to abandon 
their claims was the core staple of the tobacco industry’s litigation 
strategy. I quote from the memo, “The aggressive posture we have 
taken regarding depositions and discovery in general continues to 
make these cases extremely burdensome and expensive for plain- 
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tiffs’ lawyers. The way we won these cases was not by spending all 
of RJR’s money but by making that other SOB spend all of his.” 

Could you comment on some of the proposals you have heard in 
the context of this kind of memo about prohibiting State AGs from 
hiring contingency fee lawyers? 

Ms. Doroshow. Sure. The State AGs make rare use of contin- 
gency fee lawyers, but they do so if they are in a situation where 
the office is underresourced and understaffed, and they need to en- 
force State law and protect their consumers, and they do not have 
the staff to do that. So they bring on contingency fee lawyers who, 
by the way, like all contingency fee lawyers, are paid nothing until 
and unless the case is won. 

And in this case, the payments, the fees, are paid from the com- 
pany that has been determined to have broken the law. Taxpayers 
do not pay these fees. Not only that, taxpayers in many cases — the 
tobacco cases being a good example of that, but there are many, 
many others — have recovered millions and millions of dollars as a 
result of these State AG cases. 

Mr. Nadler. So, Mr. Beisner, why is that not a great public serv- 
ice? 

Mr. Beisner. Well, I am not sure I agree with the factual 
premise on that. 

Mr. Nadler. Well, let us put it this way: By definition, if you 
win the case, it is not a frivolous case. You won. The courts have 
determined it is not. 

Mr. Beisner. Oh, yes. 

Mr. Nadler. If an AG, through a contingency fee lawyer, wins 
millions of dollars in damages for the taxpayers or for some injured 
class in the State, what is wrong with that? 

Mr. Beisner. Because there is a huge cost to the State to do 
that, because the lawyers involved keep 40 percent of the money 
that came in. 

Mr. Nadler. But if that had not happened, the State would have 
gotten zero and the State could not have afforded to bring the case 
in the first place. 

Mr. Beisner. If the State had decided that it was a priority, it 
could have paid those attorneys by the hour, as many States do. 
Many States do not have 

Mr. Nadler. But that might cost a fortune. And then you run 
into the problem that you are up against the tobacco companies, 
some other big company that is just trying to run up your costs. 
Isn’t this a good way around that? 

Mr. Beisner. No, it is not. And I think it also ignores the fact 
that through NAAG, and other resources, the attorneys 

Mr. Nadler. Through what? 

Mr. Beisner. The National Association of Attorneys General. 
Sorry. They are able to pool resources and be very effective. 

Mr. Nadler. Ms. Doroshow, would you comment on that? And on 
the 40 percent figure? 

Ms. Doroshow. Well, I mean, yes, they are not charging 40 per- 
cent. You know, I think in these cases, they usually are charging 
far, far less than the normal one-third fee. 
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But in any event, this is not money that the taxpayer is paying. 
This is money that the defendant is paying. The company that 
broke the law is paying these fees, not the taxpayer. 

Mr. Nadler. Let me ask you one other question, Ms. Doroshow, 
and then Mr. Beisner. 

The Attorney General is an elected official in most States. 
Shouldn’t he make that judgment? Why should the Federal Gov- 
ernment, as I gather Mr. Beisner would have us do, prohibit the 
exercise of judgment by an elected official as how to allocate re- 
sources and protect his constituents? 

Ms. Doroshow, first. 

Ms. Doroshow. You know, this is something that is obviously a 
State issue. Congress should have no involvement in it. There are 
some State laws, 20-some, that provide Federal and State concur- 
rent authority to enforce the law. In our organization, and there 
was testimony actually last year by Amy Widman, a law professor 
at Northern Illinois University, about the research that they did to 
show that that concurrent enforcement authority with AGs 

Mr. Nadler. But I mean, Mr. Beisner would say that the Federal 
Government should prohibit the attorney general, who is an elected 
State official, from using his or her judgment as to whether to hire 
a contingency fee lawyer to vindicate or try to vindicate the rights 
of the consumers or the taxpayers or whoever in the case. We 
should interpose our judgment and say you may not do that. 

He is an elected official. He is not risking State money. Why 
shouldn’t he be allowed to do that? 

Ms. Doroshow. The Federal Government should stay out of this. 

Mr. Nadler. And if I could ask 

Mr. Franks. The gentleman’s time has expired. 

Mr. Nadler. Could we let Mr. Beisner answer the question? 

Mr. Franks. Please finish the question. 

Mr. Beisner. Let’s be clear that what we are talking about is 
when that judgment is being made about enforcing Federal law. 
What we are talking about is not State AG enforcement of State 
laws. 

Mr. Nadler. I thought we were talking about State AGs? 

Mr. Beisner. We are talking about State AGs enforcing Federal 
law under those statutes that permit it. And there we are saying 
there is a distinct Federal interest in saying, since the Federal 
Government, by executive order, does not use contingency fee coun- 
sel, that policy judgment has been made. And where that authority 
for enforcement has been delegated to the State, that shouldn’t be 
used there either. 

Mr. Franks. The gentleman’s time has expired. 

I would now recognize Mr. DeSantis for 5 minutes. 

Mr. DeSantis. Thank you, Mr. Chairman. Thank you for con- 
ducting this hearing. Thank you to the witnesses. 

You know, I think that litigation abuse in an important issue. It 
is interesting the Founding Fathers, if you look back, they thought 
attorneys would be very trustworthy and the type of people who 
would really be able to be leaders. And obviously, I think we have 
seen a change in how the profession is viewed by the public, and 
I think this is one of the reasons why. 
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Ms. Milito, you talked about in your testimony that many of your 
members receive cases brought against them, sometimes threat- 
ened, but sometimes actual cases. They look at it and they are 
pretty convinced that they would be able to win on the merits, if 
they did not do anything wrong, but then they face the calculation 
of, okay, how much is it going to cost me to defend the case? 

And so, even if they win, oftentimes they are better off just cut- 
ting a check to somebody to be able to go away, not just purely 
based on economics, although that is obviously a calculation, but 
the time and effort that they would have to invest in the case. 

Is that a pretty standard thing that you hear from your mem- 
bers? Having to make that type of choice? 

Ms. Milito. Definitely, yes. It is a simple cost-benefit analysis. 
And you are right to hit on, too, the anxiety, the stress, the time 
away from the business, kind of the incalculable financial costs 
that go into the decision to settle a case where they do feel that, 
hey, I did nothing wrong here. 

And you know, even the situation going back to Mr. Volpi, the 
frustration he expressed to me was my attorney told me that I 
could file a motion to recoup my attorneys’ fees, but filing the mo- 
tion and the fight to recover that would probably cost $4,000. And 
he said, so to pay $4,000 to get $1,000 back and the end of the day 
makes absolutely no sense. 

So it is just a cost-benefit analysis, and that is why they try to 
get out. 

Mr. DeSantis. In your testimony, you mentioned how the incen- 
tives in our system are structured to kind of lead to this outcome 
over and over again. Would your members be receptive — many of 
these cases may be done under State law, so it wouldn’t be for us 
to get involved, if that is the case. 

But would they be open to reform where they would be able to 
recover attorneys’ fees? Like in Britain, the loser will just pay the 
fees. It seems to me that would change the incentives for some of 
these cases being brought. 

Ms. Milito. Certainly, we have some members that I think I 
have heard from that would support that. But I think it is more 
disincentivizing attorneys and, certainly, a lot of attorneys — most 
attorneys, I think, comply with the highest ethical standards. I do 
want to say that at the outset, and I think our members would say 
that, too. 

It is kind of these bottom feeders, if you will, that are going after 
the low dollar cases with small businesses. And so disincentivizing 
the frivolous claims by maybe strengthening Rule 11 sanctions, 
making it easier to recover sanctions. And this does get into, as you 
pointed out, some State law issues, too, with consumer statutes not 
allowing recovery of fees when you bring those claims. Those sorts 
of things. 

I think there are other areas that you could look at, too. 

Mr. DeSantis. Okay, great. 

Mr. Beisner, in terms of the contingency fees with these State 
AGs, just in your experience, is there ever a time when you just 
absolutely need to do a contingency fee? Or could these cases be 
dealt with without that? 
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Mr. Beisner. I think, for the most part, they can he dealt with 
without attorneys’ fees. You know, I think there are some instances 
where States have tax collection operations and so on, where that 
may be the only approach that is available to them. 

I think what is of most concern, though, is the idea that when 
you hire contingency fee counsel and basically pin the attorney gen- 
eral’s badge on them, there are really worries about handing over 
control of litigation to somebody who has a financial interest in the 
outcome. 

It is like saying to traffic officers, go out and give tickets and you 
can keep half of the money you collect. You worry about the public 
perception that the judgment, the prosecutorial judgment that 
ought to be exercised when you are using the authority of the 
State, when you have that badge pinned on, it is not being properly 
used. And that is the concern in these larger cases, that are really 
prosecutions of a sort, about the use of contingency fee counsel. 

Mr. DeSantis. And do you know, from your experience, how are 
these contingency fee attorneys selected by the State AG? Is there 
a system, or is it just kind of ad hoc? 

Mr. Beisner. It varies from State to State. I should start by say- 
ing there are some States and some State attorneys general who 
say we are having nothing to do with this. We do not want this at 
all, and have made that judgment. 

Other jurisdictions in recent years have enacted legislation, in 
large part because of the abuses that were recognized coming out 
of the tobacco litigation of how counsel were selected and how 
much they were paid, that requires all of this to be done in the 
sunshine. 

And then there are other States where there is a little bit of an 
anything-goes situation. And I think there are concerns that in 
some of those jurisdictions, you do have a little bit of a pay-to-play 
sort of situation, where there does seem to be some correlation be- 
tween campaign contributions and which counsel gets selected to 
carry on these activities on behalf of the State. 

Mr. DeSantis. That was going to be my next question. 

So with that, thank you, Mr. Chairman. I yield back. 

Mr. Franks. Thank you, Mr. DeSantis. 

I will now recognize Mr. Conyers for 5 minutes. 

Mr. Conyers. Thank you, Mr. Chairman. 

There seems to be two schools of thought here demonstrated by 
three of the witnesses. 

Attorney Doroshow, is that the correct pronunciation? 

Ms. Doroshow. Doroshow, actually. But that’s fine. 

Mr. Conyers. Doroshow. 

How do we deal with the question of, for example, supposedly 
frivolous cases that would otherwise be flooding courts? 

The Iqbal v. Ashcroft decision by the Supreme Court said that 
the court should dismiss claims if they are not plausible. And what 
I am hearing here is a number of criticisms that these claims are 
not being dismissed, even though they are frivolous. 

That seems like we might want to hold a hearing to determine 
the accuracy of that among the different courts, the Federal and 
State court itself 
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Ms. Doroshow. Well, I do think Iqbal, those cases have made it 
very difficult for many cases to proceed. And I think it would be 
worthwhile to take a look at the impact that that has had on the 
dismissal of legitimate cases that should be in court. 

I mean, the reality is that tort cases are dropping, and they have 
been dropping substantially in this country for years. They have 
been down 25 percent in the last 10 years, while business cases, 
including contract cases, have gone up 62 percent. 

So I think the proof is this in the statistics. There are plenty of 
mechanisms. Rule 11 is certainly another one that provides judges 
enough tools to dismiss frivolous cases, and they are being dis- 
missed. 

But also legitimate cases are being dismissed, and that is, in my 
view, a more serious problem. 

Mr. Conyers. Well, let’s look at class actions. For many with rel- 
atively small claims, there is no other way for a victim to get into 
court. And what I am hearing now is that the poor corporate de- 
fendants need some help. 

And this hearing seems to be designed to create sympathy for the 
corporate lawyers, who are clearly more affluent than the consumer 
class of lawyers. And it seems to be just backward, as far as I am 
concerned. 

The corporations, through tobacco suits and others, can keep you 
in court. As a matter of fact, now an appeal can take a victory 
away from a plaintiff, and we are here worrying about the corpora- 
tions and how terrible it is that they are subject to class-action 
suits. And it seems to me that it is just the reverse. 

Where do you come out in evaluating this part of it? 

Ms. Doroshow. It is pretty clear that the Concepcion case has 
resulted in the dismissal of class actions, because of the class-ac- 
tion ban that now has been legitimized by the Supreme Court. 

I mean, these cases are not being brought, basically at all, be- 
cause if you do not have the class-action tool, then small claims 
cannot be brought it all. And I think that is a result of that, the 
primary result of that case. 

Mr. Conyers. The last question is on the contingency fee con- 
tracts. They have been, more or less, demonized in this discussion. 
Can we justify them under certain conditions? 

Ms. Doroshow. Well, contingency fees are the only way that in- 
dividuals can get access to the courts and, in many cases. State at- 
torneys general, as well, who are underfunded and understaffed. 

It is a critical part of the civil justice system. And conservative 
groups agree. The American Enterprise Institute even published a 
study called, “Two Cheers for the Contingent Fee.” 

Mr. Conyers. Amazing. And I thank you very much. 

I yield back, Mr. Chairman. 

Mr. Franks. Thank the gentlemen. 

And I now recognize the gentleman from Iowa, Mr. King. 

Mr. King. Thank you, Mr. Chairman. 

And I thank the witnesses. 

As I listen to the testimony and review it, just for me, I always 
like to get to: How do we fix this in a big way? And then, if we 
cannot get there, how do we back up to what we can get done? 
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I did not hear the proposals for those solutions, but I first want- 
ed to ask, and I think I will go first to Ms. Milito, do you know 
of a country that has more rampant litigation than the United 
States? Anyplace on the planet? 

Ms. Milito. I mean, from the reports I have read, there is a liti- 
gation problem, and certainly our members perceive that our coun- 
try is too litigious. I mean, I have not compared, myself, data, but, 
I mean, it is kind of sue first and think later, is what I heard from 
a member recently. 

Mr. King. Do you believe that it affects our culture and our qual- 
ity of life? 

Ms. Milito. I think it affects the culture for a small-business 
owner. This kind of this climate of fear pervades. One issue that 
was brought up was about NFIB’s problems and priorities poll and 
how a lawsuit is lower on our problems and priorities. But I point 
out that, in 2011, NFIB’s research foundation polled small employ- 
ers — not just NFIB members, but small employers nationwide — 
and 40 percent identified regulation and legal issues as an impedi- 
ment to growth. 

So it is this regulatory and legal combined together that is an 
impediment to growth. So it does impact business owners. 

Mr. King. I would just give you a cultural narrative, a short one, 
and that would be a small town that was on a lakeshore that had 
one lot that belonged to the city. And they always put a dock out 
there for public use. And it was nice that there was open access 
to the public along an otherwise private shoreline. And someone 
went out there and put one of those steel fishing rod holders on the 
dock post, and a little kid jumped in, cut his arm on that. 

It turned into litigation. The result of the litigation was no dock, 
no public access. The beach is shut down. 

That is an example of how our lives aren’t as rich as they might 
be if it weren’t for this litigation. 

I would ask if there is anyone on the panel that knows of a coun- 
try that has more rampant litigation than the United States. Sig- 
nal to me, and I will recognize you. 

Mr. Beisner. 

Mr. Beisner. Yes, I certainly do not. And I think that part of the 
reason for that is, if you look at our legal system versus virtually 
every other country’s legal system, first of all, they do have a prin- 
ciple in most other countries with more sophisticated legal systems 
that if you file a lawsuit and you do not win, there are con- 
sequences. You pay all or part of what the other side had to invest 
in defending itself. 

Also, most other countries do not have contingency fees. 

Now, I am not necessarily saying we should move away from 
that, but in answer to your question 

Mr. King. You are starting to convince me, however. 

Mr. Beisner. The reason we have a lot more litigation and part 
of the reason I worry about this third-party litigation funding I was 
referencing is because now you have what are basically hedge 
funds coming in and saying, “We have a new stock market. We 
have a new place to invest,” which is going to cause the amount 
of litigation to increase even further. 
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Mr. King. But your recommendation, when you get to that point 
of no contingency fees and loser pays, those two components of your 
discussion, what would be your recommendation on how we fix 
this? 

Mr. Beisner. I am not sure that we necessarily should back 
away from the contingency fee system. I think we need to have 
some restrictions on when it is used. 

And I wouldn’t necessarily advocate a full loser pays system, but 
to think about whether there should be allocation of costs of dis- 
covery, which is a huge expense in many of these cases, when one 
side wins or loses, may be an area to look at. 

But there needs to be some consequences there to the decision 
to file litigation. And that is part of the problem now. You can just 
file a lawsuit. And if it does not work, no harm, no foul. 

Mr. King. Ms. Doroshow, can you give us an example of an inci- 
dent where an American citizen could have something calamitous 
happen to them and there would be no one liable but themselves? 

Ms. Doroshow. Yes, as a result of the Riegel v. Medtronics Su- 
preme Court case, currently, victims of defective class III medical 
devices — that is like heart defibrillators and pacemakers — have no 
remedy. And there are thousands of these cases that have been dis- 
missed, of people with these kinds of very serious and defective 
medical devices. 

Mr. King. And, Mr. Frank, what do you have to say about the 
question? 

Mr. Frank. That characterization, I think, mischaracterizes the 
real decision, and confuses product design with defective products. 

A product that does not meet the FDA’s standard still provides 
some remedy. It is only when the FDA has approved the product 
design that the Supreme Court has held that juries do not get to 
second-guess the FDA’s decision. 

Mr. King. I thank all the witnesses. I see I have run out of time. 
I appreciate your testimony, and I yield back the balance. 

Mr. Franks. I thank the gentleman. And I now yield to Mr. 
Deutch for 5 minutes. 

Mr. Deutch. Thank you, Mr. Chairman. 

Mr. Beisner, you raised a couple points that I found pretty inter- 
esting. 

You started to explain that there are occasions where it is appro- 
priate for States to engage outside counsel. You talked about tax 
collection cases. You said those are really the only ones, and those 
are really like prosecutions. Can you explain that? 

Mr. Beisner. I think what I am getting at is where you have — 
you may find some room for it where you have a liquidated amount 
that is owed to the State, so that when you give this to an outside 
counsel, there is not this notion of discretion that is being exercised 
in what is being 

Mr. Deutch. A liquidating amount owed to the State based on 
what? 

Mr. Beisner. If I am a taxpayer and I owe $1,000 to the State, 
for the State to get some assistance in collecting that liquidated 
amount does not involve a lot of prosecutorial discretion. 

I think it is where you get into the “I want to prosecute for 
wrongdoing” sort of category where this gets to be more of an issue. 
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Mr. Deutch. So in that case, if the purpose is to go after some- 
one who owes money to the State, then I would suggest that it is 
worth taking a look, as some my colleagues have, at the tobacco 
litigation. 

The tobacco litigation, I do not need to remind you, was not liti- 
gation brought by States in order to punish tobacco companies. The 
tobacco litigation was brought by States because of the billions and 
billions of dollars in health care costs that the taxpayers in those 
States had to pay as a result of the products that tobacco compa- 
nies were making. 

So when those cases were brought, in 46 States that settled in 
’98, the tobacco industry paid more than $200 billion. 

And without the outside counsel, to think that there could have 
been some reliance on the small attorneys general offices in every 
State to bring that litigation is outrageous. 

In fact, and I think Mr. Nadler touched on this, you do not have 
to take our word for it. When R.J. Reynolds’ lawyer explained, and 
I quote, “The aggressive posture that we have taken regarding 
depositions and discovery in general continues to make these cases 
extremely burdensome and expensive for plaintiffs’ lawyers, par- 
ticularly sole practitioners. To paraphrase General Patton,” he 
said, “the way we won these cases was not by spending all of Rey- 
nolds’ money but by making that other son of a bitch spend all his.” 

If I as a taxpayer in the State of Florida know that the only way 
that we are going to be able to be compensated for the harm done 
to the taxpayers — because, really, that is what this whole hearing 
is about, the cost to our society — then I want to be sure that we 
do everything we can to make sure that the State will be fully com- 
pensated. 

And if I am up against someone who has made it his sole pur- 
pose to drag out — and with all due respect to Mr. Frank and his 
crusade against millionaire attorneys, when the tobacco companies’ 
own lawyers say that the whole point of this is to drag it out, to 
make it impossible for the States and, ultimately, in the class-ac- 
tion suits, to make it impossible for those who have been injured 
by that product that kills people, then how is it possible that the 
only time we could possibly permit class actions is when taxes are 
involved? 

Mr. Beisner. Well, I will make two points on this. 

First of all, in the tobacco litigation, it is not the sort of situation 
I was talking about, because it was not at all liquidated. There 
were huge debates about what the causation is there, with a huge 
amount of discretion 

Mr. Deutch. I am sorry, I am sorry. Mr. Beisner, hold on a sec- 
ond. 

I do not want to relitigate the tobacco litigation. It is not my 
practice. I was a real estate lawyer. 

There is a huge amount of debate about what the causation was 
for what? 

Mr. Beisner. What the relationship was 

Mr. Deutch. Between smoking and cancer? 

Mr. Beisner [continuing]. With smoking and what the health ef- 
fects were. 



110 


Mr. Deutch. Between smoking and cancer. That is still debat- 
able? 

Mr. Beisner. Well, between the costs that 

Mr. Deutch. No, are we still debating that point? 

Mr. Beisner. No, I am not debating. What I am saying is that 
between the actual costs that were incurred by the State on that 
issue. 

And let me just note, in terms of — the States weren’t made whole 
by that litigation, because many of the States then legislated to 
shut down that sort of contingency. 

Mr. Deutch. Mr. Beisner, I only have another minute. I want to 
touch one other thing you said. 

You said that you are worried about the sullying of the reputa- 
tion of our legal system. You talked about, in response to a ques- 
tion from one of my colleagues, this idea of pay-to-play and the cor- 
relation between contributions made to attorneys and who is hired 
as lawyers by the State. 

I am just curious, if you know the figure, the amount of money 
that the U.S. Chamber contributed in judicial races across the 
country? Do you know that figure? 

Mr. Beisner. I don’t. 

Mr. Deutch. And can you tell me why the Chamber would con- 
tribute to judicial races? Because again, my focus is, again, on en- 
suring that the reputation of the legal system is not sullied. 

Mr. Beisner. I am not aware of any circumstance in which the 
Chamber has been asked or retained by a State to 

Mr. Deutch. No, I am not either. I am not either. 

Mr. Beisner [continuing]. Obtain money from lawsuits. 

Mr. Deutch. Okay, I yield back. I yield back, Mr. Chairman. 

Mr. Franks. I thank the gentleman. 

And this, actually, concludes today’s hearing, so thanks to all of 
our witnesses for attending. And without objection, all Members 
will have 5 legislative days to submit additional written questions 
for witnesses or additional materials for the record. 

And, again, I thank the witnesses. I thank the Members. I thank 
the audience for their attendance. And this hearing is adjourned. 

[Whereupon, at 11:20 a.m., the Subcommittee was adjourned.] 
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